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Court of Appeals of the District of Columbia 


No. 5458. 

Alfred Roland Mears, Appellant), 

vs. | 

i 

United States. 


a 


Supreme Court of the District of Columbia. 
Criminal. No. 50529. 

United States 


vs. 

Alfred Roland Mears. 

i 

United States of America, 

District of Columbia, ss: 

I 

Be it remembered, That in the Supreme Coi^rt of the Dis¬ 
trict of Columbia, at the City of Washing-ton, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to-wit: 

i 

1 Indictment . 

| 

Filed in Open Court Feb. 24,1931. 

i 

Supreme Court of the District of Columbia] Holding a 
Criminal Term, January Term, A. DJ 1931. 

i 

j 

District of Columbia, ss : 

The grand jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

1—5458a 
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ALFRED ROLAND MEaRS VS. UNITED STATES. 


That one Alfred Roland Mears late of the District of Co¬ 
lumbia aforesaid, on, to wit, the first day of October, 1930, 
and at the District of Columbia aforesaid, one Alice G. 
Brown, then and there being, feloniously did carnally know 
and abuse; she, the said Alice G. Brown, being then and 
there a female child under the age of sixteen years, to wit, 
of the age of fifteen years; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

LEO A. ROVER, 

Attorney of the United States 
in and for the District of Columbia. 

(Endorsed:) Criminal. No. 50529. United States vs. 
Alfred Roland Mears. Carnal knowledge. Witnesses: 
Alice G. Brown, Dr. Warren S. Riley, Frances M. C. Bird, 
M. P.; William N. Brown. A true bill: Barton Ewers, 
Foreman. 

2 Supreme Court of the District of Columbia. 

Saturday, February 28", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

******* 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorneys Messrs. O’Shea and Burnett; where¬ 
upon the defendant being arraigned upon the indictment, 
pleads not guilty thereto, and for trial puts himself upon 
the country and the Attorney of the United States doth the 
like. 


Wednesday, March 18th, A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

******* 

Come again the parties aforesaid, in manner aforesaid, 
and the same jury that was respited in this case yesterday; 
whereupon the said jury upon their oath say that the de- 
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fendant is guilty in the manner and form as charged in the 
indictment; whereupon said defendant is remanded to the 
Washington Asylum and Jail. 

Motion for New Trial. 

Filed March 19, 1931. 


**###*!* 

Now comes the defendant, by his attorneys, and moves 
the Court to grant a new trial in the above 1 entitled cause 
for the following among other reasons: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evidence. 

3. The verdict was contrary to law.j 
3 4. The Court erred in refusing to alljow the witness 

Alice G. Brown to be asked whether or not she had 
said to one Virgina Payne that she, Alice Brbwn, was crazy 
about the defendant, but that defendant would have nothing 
to do with said Brown. 

5. The Court erred in refusing to recall the witness Alice 

° I 

G. Brown for further cross-examination in order that she 
might be asked as to her association and intercourse with 
two certain, named men, other than the defendant. 

6. The Court erred in refusing to permit the witness 
Virginia Payne to testify that Alice Brown stated that she, 
Alice Brown, was crazy about the defendant, but that de¬ 
fendant would have nothing to do with the said Brown. 

7. For other and further reason apparent! on the face of 
the record. 

JAMES A. O’SHEA, 

JOHN H. BURKETT, 
ALFRED GOLDSTEIN, 
Attorneys for Defendant . 


Service of above motion acknowledged this 19th day of 
March, 1931. 

LEO A. ROVER, 

s., ! 
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Supreme Court of the District of Columbia. 

Friday, March 20th, A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

******* 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent 
of the Washington Asvlum and Jail and by his attor- 
4 neys Messrs. O’Shea and Burnett; and thereupon 
the defendant’s motion for a new trial coming on to 
be heard, after argument by the counsel is by the Court 
overruled, to which action of the Court the defendant by his 
attorneys prays an exception which is noted. 

Supreme Court of the District of Columbia. 

' Saturday, March 21", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

******* 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail and by his attorneys 
Messrs. O’Shea and Burnett; and thereupon it is demanded 
of the defendant what further he has to say why the sen¬ 
tence of the law should not be pronounced against him and 
he says nothing except as he has already said; whereupon it 
is considered by the Court that for his said offense the said 
defendant be taken by the Superintendent aforesaid, to the 
Asylum and Jail aforesaid, whence he came, thence to the 
Penitentiary, as designated by the Attorney General of the 
United States, there to be imprisoned for the period of five 
(5) years, to take effect from and including the date of ar¬ 
rival of said defendant at said Penitentiary; and thereupon 
the defendant by his attorneys notes an appeal to the Court 
of Appeals of the District of Columbia from the judgment 
of the Court in this case; whereupon the Court fixes the 
amount of bond for costs on appeal at One Hundred Dol¬ 
lars, or Fifty Dollars ($50.00) in cash. 
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ALFRED ROLAND MEARS VS. UNITED STATES. 


5 Memorandum . 

| 

j 

March 23, 1931.—Bill of Exceptions filed had submitted 
to the Court. 


Assignments of Error . 


I 

i 

i 


Filed March 23, 1931. 

i « 

* # • • * * j • 


Now comes the defendant, Alfred Boland Mears, by his 
attorneys, James A. O’Shea and John H. Bujrnett, and as¬ 
signs for review to the Court of Appeals of the District of 
Columbia, on appeal in the above entitled cause, the follow¬ 
ing errors: 

1. The court erred in refusing to permit the! witness Alice 
G. Brown to be asked on cross examination whether or not 
she, the said Brown, had not said to one Anna Virginia 
Payne that she, the said Brown, was crazy abotat the defend¬ 
ant, but that defendant would have nothing to do with her, 
the said Brown. 

2. The court erred in refusing to recall to the witness 
stand for further cross examination the withess Alice G. 
Brown. 

3. The court erred in refusing to allow Alice G. Brown to 
be recalled to the witness stand for the purpose of asking 
her as to her intercourse with and association with certain 
other named persons other than the defendant. 

4. The court erred in permitting the witness W. S. Biley 
to give his opinion as to the length of time of the pregnancy 
of Alice G. Brown. 

5. The Court erred in overruling the motion for a new 
trial. 

6. The court erred in sentencing and passing judg- 
6 ment on the defendant. 

JAMES A. O’SHEA, 

JOHN H. BUBN^TT, 
ALFBED GOLDSTEIN, 
Attorneys for Defendant. 
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Service of the above acknowledged this 23 day of March, 
1931. 

LEO A. ROVER, 

, S., 

United States Attorney. 

Memorandum. 

i 

April 13,1931.—Cost bond, $100, on appeal approved and 
filed. 

Supreme Court of the District of Columbia. 

Friday, April 24", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 


Now comes here the defendant by his attorney John H. 
Burnett, Esquire, and prays the Court to sign, and make a 
part of the record his Bill of Exceptions taken during the 
trial of the case and filed with the Court on the 23rd day of 
March, 1931, which is accordingly done. 

Designation of Record. 

Filed March 23, 1931. 

******* 

The clerk will please make up the record for the Court 
of Appeals to consist of the following: 

1. The indictment. 

7 2. The plea. 

3. Verdict of the jury. 

4. Motion for new trial. 

5. Judgment; exception thereto. 

6. Appeal noted. 

7. Cost bond. 

8. Bill of Exceptions submitted and signed. 

9. Bill of exceptions. 

10. Assignments of error. 

11. This designation. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 
Attorneys for Defendant. 
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Service acknowledged this 23 day of Marchj 1931. 

LEO A. ROVER, 

S, ! 

United State's Attorney. 

8 Supreme Court of the District of Colombia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 7, both inclusive, to! be a true and 
correct transcript of the record, according toj directions of 
counsel herein filed, copy of which is made pa ft of this tran¬ 
script, in the case of the United States vs. Alfred Roland 
Mears, Criminal No. 50529, as the same remains upon the 
files and of record in said Court. 

In testimony whereof I hereunto subscribe ;my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th day of July, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


In the Supreme Court of the District; of Columbia, 
Holding a Criminal Term. 

Crim. No. 50529. 


United States of America 


vs. 

i 

Alfred Roland Mears. 

i 

Bill of Exceptions. 

This cause coming on for trial before the honorable 
Peyton Gordon, associate justice of the Supreme Court of 
the District of Columbia and a jury on the 17th and 18th 
days of March, 1931, the United States being represented by 
Messrs. Leo A. Rover and John J. Sirica, United States At¬ 
torney and Assistant United States Attorney for the said 
District, respectively; the defendant being represented by 
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Messrs. James A. O’Shea and John H. Burnett, the follow¬ 
ing proceedings were had: 

That a jury was impanelled and sworn to try the issues 
in the case. 

And thereupon, to maintain the issues on its part joined, 
the Government called as a witness Alice Gwendolyn Brown, 
who testified substantially as follows: 

That she was 15 years old; that she was born January 
8, 1916; that she had known the defendant for about one 
year; that in September, 1930, she lived at 1246 6th Street, 
S. W., next door to the defendant; that she saw the de¬ 
fendant during the latter part of September, about the 
29th; that she fixes that as the date for she returned to 
Washington on the 21st, started to school on the 22nd and 
she saw the defendant about a week later; that she saw 
the defendant on the 29th of September about 7 p. m.; that 
witness and defendant went riding in defendant’s auto¬ 
mobile at that time; defendant’s car was a Ford Coupe; 
that witness had been out with defendant in the same auto¬ 
mobile before; that on September 29th, witness and de¬ 
fendant went around the Speedway; that witness and de¬ 
fendant had sexual intercourse on that occasion; that wit¬ 
ness had gone out with defendant prior to that time; that 
the first time witness went out with defendant was in April, 
1930; that witness went out with defendant after 
10 September 29th on quite a number of occasions; 

that in the month of January, 1931, witness went to 
a doctor to be examined; that witness missed her last 
monthly period in October, 1930, in the latter part of Oc¬ 
tober; that she has had no periods since; that all of the 
foregoing occurred in Washington, D. C. 

Cross-examination: 

That witness met the defendant on September 29th at 
7 p. m.; that she did not know how long she was with him, 
but it was quite a while; that she was with defendant until 
9:30; that they spent all of that time together around the 
speedway; that they went from the sppedway directly to 
witness’s home and that the trip took about 10 or 15 
minutes; witness had seen defendant before that occasion 
on the 29th; that she did not remember the time of the day 
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when she saw him before on that day; thatj she saw de¬ 
fendant around 5:30 p. m.; that the act of intercourse took 
place later than a quarter of seven; that the) act of inter¬ 
course did not take place just as she got to the speedway, 
but later, around 9:00 o’clock; that the act of intercourse 
took place just before they left the speedway; that wit¬ 
ness recollected that she testified about this case in the 
Police Court of the District of Columbia, oil February 4, 
1931; that defendant did not come to witness’s house; that 
she first saw defendant when he came home from work and 
when he went into his home; that she did npt talk to de¬ 
fendant in his home; that she talked to defendant in the 
yard and made an engagement to meet him later; that de¬ 
fendant did not go into witness’s house; that witness’s 
father and mother were not present when fitness talked 
to defendant, but that they were in the house; her father 
and mother were not in the yard; that witness admitted 
that she testified in Police Court that she first saw the de¬ 
fendant at her home on September 29th, at 5:00 o’clock 
and that she was with defendant for about ah hour and a 
half, and that they went for a ride; that witness now savs 
that she saw defendant about an hour and a half that eve¬ 
ning, at which time they did not do anything; that they 
separated about 6:30; that witness admitted; that she tes¬ 
tified in the Police Court that when she saic| she saw the 
defendant “there” for about an hour and a half, she 
meant she saw him for about that time and that 
11 from the time that defendant came to hpr house until 
the time he took her back home about! an hour and 
a half went by; that witness did not mean the answers in 
the Police Court that way, but that she meant) that she saw 
defendant for an hour and a half and went out with him 
afterwards; that witness and defendant, wheh they got to 
the speedway had a conversation and talked about some 
things going on around there; that witness and defendant 
talked there for approximately an hour before the act of 
intercourse took place; that witness did not know what led 
up to the act of intercourse; that witness wa^ asked if she 
was asked the following question and gave the following 
answer in the Police Court: 

“Q. Now, how long was the car stopped on the speed¬ 
way? A. I don’t think it was over half an hour.” 

2—5458a 
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that then and thereupon the following occurred: 

“A. I don’t reme-ber that question. 

“Q. What about the answer ? A. Well, it could not have 
been right. I don’t know what I meant by it.” 

that witness stated that she did not reme-ber what she 
meant by the testimony in the Police Court if she was on 
the Speedway until 9:30; that the question as above read 
to witness from the transcript of the testimony in the 
Police Court was confusing to the witness and she did not 
understand it; whereupon the same question and answer 
were read to witness again and she stated that she did not 
recall the question nor the answer; that witness was asked 
if it was not a fact that the next succeeding question put 
to witness in the Police Court was: 

“Q. Not over half an hour. And was the defendant with 
you this whole time?” 

and whether or not witness replied thereto: 

“A. Yes, sir.” 

that witness replied that she did not recollect either ques¬ 
tion; that witness did not know what she and defendant 
talked about while on the Speedway; that defendant did 
not ask witness to have intercourse with /him; that de¬ 
fendant did not suggest that witness have intercourse with 
him, nor did she make such a suggestion to defendant; 

that witness stated that she could not tell the jury 
12 of any words or acts on the part of herself or on 
the part of the defendant which caused the act of 
intercourse; that defendant just turned witness about in 
the car and had intercourse with her; that this act of in¬ 
tercourse occurred on Monday following the 22nd of Sep¬ 
tember, when witness came back to go to school; that be¬ 
tween September 21st and September 29th witness saw 
defendant going in and coming out of his home, but she 
did not speak to him; that witness admitted that she tes¬ 
tified as follows in the Police Court: 

“Q. Now, on this particular day, the 29th of September 
of last year, you say you saw him at your home about 5 
o’clock? A. Yes, sir. 
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“Q. Was anyone there at your place? Your mother or 
sister? A. My mother and father.” 


that defendant did not go to witness’s home; she saw him 
next door; that -when witness and defendant got to the 
speedway it was about dusk; that there wa^ no sunlight; 
that witness admitted that she testified in tlnb Police Court 
that when they were on the speedway there was a little 
bit of sunlight; that witness admitted that she stated in the 
Police Court that while on the Speedway, defendant did 
not ask witness anything, that they had no conversation 
at all after they stopped on the Speedway and that they 
did not there say a word and that at that time there was 
a little bit of sunlight; that at the time witness and de¬ 
fendant were on the Speedway and at this particular time 
there was traffic going by; that it was a j rather warm 
night, but the doors and the windows of the car were closed; 
that the intercourse took place in the Ford Coupe; that 
when the act took place witness was sitting on the seat; 
that witness admitted that she testified in the Police Court 
that she was neither sitting or standing whejn the act was 
done; that at the time of the intercourse witness’s head was 
over by the window and her feet were down next to the 
other side of the door, which was opposite the steering- 
wheel; that defendant was on top of her;j that witness 
tried to make defendant behave himsZef, that she 
13 smacked him and hit him; that witness was asked 
whether or not the following occurred in the Police 

Court: 


“Q. Well, did you kick him, or hit him, or scratch him 
or anything like that? A. No.” 


that the Court thereupon said to counsel for the defendant: 
4 * Read that question again;” that thereupon counsel put 
the same question again and witness said she did not re- 


me-ber that question; that witness stated thht she saw the 
defendant several times after September 29, il930, that she 


saw the defendant quite a lot after that; th.it witness was 
asked if the following occurred in the Police Court: 

i 


“Q. You came down to the District Attorney’s Office on 
the second of February of this year? A. Ye;s, sir. 

“Q. And swore to this warrant? A. Yes, isir. 


i 

i 
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“Q. Between the second of February of this year and 
the 29th of September had you seen this defendant? A. 
Once.” 

that witness replied: 

“A. I don*t think you asked the question that way.” 

that at the time of the intercourse witness was not under¬ 
neath the steering wheeel, but away from it, witnees being 
straight with the length of the automobile, defendant and 
witness being on the same side of the car; that witness’s 
bloomers were taken off; that then and there the follow¬ 
ing occurred: 

“Q. Tell us just what happened. A. (Xo answer.) 

“Q. Don’t you reme-ber Miss Brown? 

i 

The Court: Answer his question. You know what hap¬ 
pened with respect to it. 

“A. Yes, sir, I know what happened.” 

By Mr. Burnett: 

“Q. All right; tell us please. A. I don’t know how to 
tell you. 

14 The Court: Speak a little louder so he can hear 
you. 

(The witiless wept and did not answer the question.) 

The Court: Do you want her to answer that question? 
Mr. O’Shea: We thought if she got composed a little bit, 
with your Honor’s permission. 

Mr. Burnett (after a pause): All right, if the Court 
please; we won’t press it. 

Mr. Sirica: Call Mr. Brown, please. 

Mr. 0 ’Shea: There is one question we want to ask when 
she is composed. 

The Court: Whatever you have to ask, you better finish 
it. 

Mr. 0 ’Shea: All right, w r e will ask her now. 

Mr. Burnett: Yes, sir. Come back, Miss Brown. 

Mr. 0 ’Shea: Shall we ask it now or later ? 

The Court: We will wait now. I am not going to have 
her recalled after you are through. 
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(The witness resumed the witness stand.) 

Mr. Burnett: Call in Miss Payne from the witness room 
there. 

(The request was complied with.) 

I 

Mr. Burnett: Just stand there, please. 

i 

By Mr. Burnett: 

Q. Do you know that young lady? A. Yes, sir. 

j 

Mr. O’Shea: All right; let her step out. 


(The person called to the room thereupon 
witness room.) 


retired to the 


By Mr. Burnett: 

j 

Q. Do you know her? A. Yes, sir. 

Q. Do you recollect seeing her in the mohth of August 
just preceding this September? 

Mr. Sirica: We object to that. 

Mr. 0 ’Shea: What is the objection. 

Mr. Sirica: We object to anything j going in pre- 
15 viously. You objected to testimony of! anything pre¬ 
vious to the alleged occurrence. 

The Court: You objected to anything saiid before the 
— September. 

Mr. O’Shea: No. We did not object to any conversation 
that happened previously. We objected to ^ny acts of in¬ 
tercourse before. 

The Court: I cannot see the pertinency of this, and I will 
not permit it. 

Mr. Burnett: May we make the proffer to the reporter 
and have a ruling? 

Mr. O’Shea: May we approach the bench?! 

The Court: Yes. 

(Whereupon counsel for both sides approached the bench 
and the following occurred in low voices out of the hearing 
of the jury:) 

Mr. Burnett: We want to ask this witness:if she did not 
say to this witness, Miss Payne, during the month of Au¬ 
gust, 1929, that she, the witness, Miss Broym, was crazy 


i 
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“Q. Between the second of February of this year and 
the 29th of September had you seen this defendant? A. 
Once.” 

that witness replied: 

“A. I don’t think you asked the question that way.” 

/ 

that at the time of the intercourse witness was not under¬ 
neath the steering wheeel, but away from it, witness being 
straight with the length of the automobile, defendant and 
witness being on the same side of the car; that witness’s 
bloomers were taken off; that then and there the follow¬ 
ing occurred: 

“Q. Tell us just what happened. A. (Xo answer.) 

“Q. Don’t you reme-ber Miss Brown? 

i 

The Court: Answer his question. You know what hap¬ 
pened with respect to it. 

“A. Yes, sir, I know what happened.” 

By Mr. Burnett: 

“Q. All right; tell us please. A. I don’t know how to 
tell you. 

14 The Court: Speak a little louder so he can hear 
you. 

(The witness wept and did not answer the question.) 

The Court: Do you want her to answer that question? 
Mr. O’Shea: We thought if she got composed a little bit, 
with your Honor’s permission. 

Mr. Burnett (after a pause): All right, if the Court 
please; we won’t press it. 

Mr. Sirica: Call Mr. Brown, please. 

Mr. O’Shea: There is one question we want to ask when 
she is composed. 

The Court: Whatever you have to ask, you better finish 
it. 

Mr. 0 ’Shea: All right, we will ask her now. 

Mr. Burnett: Yes, sir. Come back, Miss Brown. 

Mr. 0 ’Shea: Shall we ask it now or later ? 

The Court: We will wait now. I am not going to have 
her recalled after you are through. 
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(The witness resumed the witness stand.) 

Mr. Burnett: Call in Miss Payne from the j witness room 
there. 

(The request was complied with.) 

Mr. Burnett: Just stand there, please. 

i 

By Mr. Burnett: | 

Q. Do you know that young lady? A. Ye$, sir. 

Mr. O’Shea: All right; let her step out. 

(The person called to the room thereupon retired to the 
witness room.) 

i 

By Mr. Burnett: i 

i 

Q. Do you know her? A. Yes, sir. 

Q. Do you recollect seeing her in the month of August 
just preceding this September? 

Mr. Sirica: We object to that. 

Mr. O’Shea: What is the objection. ! 

Mr. Sirica: We object to anything going in pre- 

15 viously. You objected to testimony of j anything pre¬ 

vious to the alleged occurrence. 

The Court: You objected to anything sajid before the 
— September. 

Mr. O’Shea: No. We did not object to any conversation 
that happened previously. We objected to any acts of in¬ 
tercourse before. 

The Court: I cannot see the pertinency of this, and I will 
not permit it. 

Mr. Burnett: May we make the proffer tb the reporter 
and have a ruling? 

Mr. O’Shea: May we approach the bench? 

The Court: Yes. 

i 

i 

(Whereupon counsel for both sides approached the bench 
and the following occurred in low voices out bf the hearing 
of the jury:) j 

Mr. Burnett: We want to ask this witness if she did not 
say to this witness, Miss Payne, during the month of Au¬ 
gust, 1929, that she, the witness, Miss Brolvn, was crazy 
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about the defendant Hears but that he would have nothing 
to do with hej\ 

The Court: I cannot see any pertinency of that. 

Mr. O’Shea: Permit us the exception. 

The Court: I will allow you an exception. 

(Whereupon counsel withdrew from the bench and the 
trial was resumed in open court as follows:) 

Mr. Burnett: That is all, then, if the Court please. 

Mr. Sirica: Mr. Brown, please.” 

That then and thereupon the Government to further 
maintain the issues on its part joined called one William 
Nelson Brown, who testified substantially as follows: 

That he is the father of Alice Brown; that she is fifteen 
years old, born on January 8th, 1916; that over the objec¬ 
tion and exception of counsel for defendant the witness 
was permitted to state that during the month of 
16 January this year he noticed the size of his daugh¬ 
ter’s body; that over the objection and exception of 
counsel for defendant the witness was permitted to state 
that he notice- the size of her abdomen and that he sent her 
to the hospital to be examined. 

That then and thereupon the Government offered in evi¬ 
dence a certified copy of the birth of Alice Brown showing 
she was born January 8, 1916, which was received in evi¬ 
dence. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Frances 
M. C. Byrd, wiio testified substantially as follows: 

That she is a member of the Metropolitan Police, 
Weomen’s Bureau; that on the 4th of February at Police 
Headquarters she had a conversation wfith the defendant 
and showed him a statement w’hich the complaining witness, 
Alice Brown, had made and which he, the defendant, read; 
that the defendant stated that he would prefer to wait until 
he talked with his counsel before he made any statement 
about it; that he had taken this girl out to ride and had only 
one regular date. 


15 


ALFRED ROLAND MEARS VS. UNITED STATES. 

i 

i 

That then and thereupon the Government; to further 
maintain the issues on its part joined, called one Dr. W. S. 
Riley, who testified substantially as follows: ! 

That he is connected with Gallinger Hospital; that he ex¬ 
amined the complaining witness during the early part of 
February, this year, and found the probable apd presump¬ 
tive signs of pregnancy present; the absolute positive signs 
were not present as they are not present until after the fifth 
month or later; that he has not been admitted to the Med¬ 
ical Board of the District of Columbia and hajs not passed 
the examination in the District but is licensed to practice 
in Arkansas and is now employed in the capacity of a physi¬ 
cian at Gallinger Hospital; that he practiced! medicine in 
Arkansas and is now practicing at said Hospital; that over 
the objection and exception of counsel for defendant the 
witness was permitted to state that in his opinion the com¬ 
plaining witness was pregnant about four and 4 Half months 
at the time he examined her. 

17 That then and thereupon counsel fq>r defendant 
moved to strike out all of the testimony of the wit¬ 
ness which motion was overruled and an exception noted. 

That then and thereupon the Government announced it 
rested. 

i 

! 

That then and thereupon the Defendant, to maintain the 
issues on his part joined, called one Pearl Prince, who testi¬ 
fied substantially as follows: 

i 

; 

That she is a housekeeper and works at thq Hecht Com¬ 
pany during the busy season; that on September of last 
year her mother was in Middlesex County, Virginia and 
she recalls her mother’s birthday was the 26th of Sep¬ 
tember and that it was on a Friday; that she is a sister 
to the defendant; that on the Saturday night!she together 
with her husband, her brother Rowland and her son went 
down into Middlesex to see her mother; that she left her 
house about 7:30 between 7 and 7:30; she recalls this par¬ 
ticular birthday of her mother because her father died in 
July, the 29th, and they thought it an appropriate idea 
to see her; that they got there around midnight and left 
Sunday evening between 6 and 7 o ’clock, the j 28th of Sep¬ 
tember; that they returned to Washington between 11 and 
12 o’clock; that she recalls her brother, Alfred, the de- 
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fendant, when he came back from Virginia brought some 
blankets with him for his sister, Nell Mears, who was liv¬ 
ing at 1930 K Street, Northwest, at that time; that they 
were white wool blankets with blue borders. 

That then and thereupon the Defense, to further main¬ 
tain the issues on its part joined, called one Miss Nell’ 
Mears, who testified substantially as follows: 

That the defendant is her brother; that during Septem¬ 
ber, 1930, she was living at 1930 K Street, Apartment 27; 
that she is by occupation a demonstrator for the Bow Knot 
Permanent Wave Method; that she had occasion to see 
her brother on the 29th of September after her mother’s 
birthday on the 26th; she fixes that date because they 
brought her a package from down the country; that her 
brother, the defendant, brought her the package; 
18 that at the time the package was was delivered Mr. 

and Mrs. Allen were with him in defendant’s car, but 
they didn’t come into her apartment; the blankets were 
wool ones with blue border, blue stripes; that it was around 
9:30 in the evening 'when her brother came to her apart¬ 
ment on K Street; that a friend of her’s, Harold Miller, 
was present 1 in her apartment at that time; that it was 
around 9:30 on the 29th of September when she saw her 
brother and that the 29th was a Monday. 

That then and thereupon the defense, to further main¬ 
tain the issues on its part joined, called one Ormond F. 
Allen, who testified substantially as follows: 

That he lives at 3220 Wisconsin Avenue and has lived 
there ever since June of last year; that in June of 1930 he 
was a salesman at the Wester- Auto Supply Company 
located at 728 13th Street, Northwest; that he knows the 
defendant since he started to work at the Western Auto 
Supply Company in July and he was employed there at the 
time witness went to work there; that he recalls during the 
month of September, last year, his vacation started; that 
his vacation started the 22d day of September and on the 
23d, Tuesday, he went to Norfolk, Virginia and came back to 
Washington on Thursday; that he was supposed to return 
to his work at the Western Auto Supply Company, Octo¬ 
ber the 6th; that he fixes the dates and times because he 
started on his vacation the 22d and went with a Mr. White 
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on the 23rd and they were having a family reunion on the 
24th; that he recalls having seen the defendant, Mears, on 
the 29th of September; that he saw him on that day at his 
home between 6:15 and 6:30 in the afternoonj; that witness 
saw the defendant the Friday before Monday, September 
29th, that was the 26th; witness saw defendant at 13th and 
F Streets, N. W. on that Friday; Defendant was driving 
one of the Engineer’s trucks, waiting for a stop light; wit¬ 
ness got into the car with defendant and rode one block— 
just below the Earle Theatre; witness asked the defendant 
to come out to witness’s home for dinner, the following 
Sunday night; that defendant said he couldjnot come be¬ 
cause he had to go home with his brothers and sisters; that 
it was defendant’s mother’s brithdav; that fitness asked 
defendant if he could come to dinner on Monday and 
19 defendant said that he could; that defendant arrived 
at witness’s house on said Mondav between 6:15 and 
6:30; that his wife’s present condition is one of extreme 
nervousness; that at the time defendant arrived, witness 
and defendant talked awhile, while witness’s wife was pre¬ 
paring dinner; that they ate dinner and helped witness’s 
wife to clean the dishes and defendant asked witness and his 
wife to go with defendant to defendant’s sisters to carry a 
package; that witness, his wife and defendant went to de¬ 
fendant’s sister; that witness and his wife waited outside; 
that defendant was not gone more than 5 minutes; that de¬ 
fendant came out, took them back home and they sat in front 
of witness’s house for about a half an hour ]when witness 
and his wife gowt out and defendant went away; that de¬ 
fendant went home after 10:00 o’clock; that witness did not 
know what was in the package to be delivered to defendant’s 
sister; that it was a good-sized package; that witness saw 
defendant again after that on the following Wednesday at 
witness’s home. 

Cross-examination: 

That witness has known the defendant sinde July, 1929; 
that witness worked with defendant; that witness was /own 
town on Friday about 5 p. m. at 13th and F jStreets; that 
witness did not see defendant there at that tiine; that wit¬ 
ness saw defendant around 3 o’clock; that witness started 
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across the street, where he had been waiting for a traffic 
signal, when he happened to look up and saw defendant; 
defendant was driving a truck; that witness recalls that par¬ 
ticular date as the 26th of September, because witness was 
on his vacation which started on the 22nd of September; 
that on the 23^rd witness went to Norfolk, Virginia, and re¬ 
turned on the 25th; that witness did not go down town until 
the 26th; that witness has not looked at the calendar, but 
has an independent recollection of this event; that the past 
Saturday night was the first time witness started to refresh 
his recollection about this transaction; that he talked with 
the defendant about what happened in September; that 
witness was practically certain of what happened; that wit¬ 
ness saw some people at his place of employment on this 
Friday; that the store where he worked was taking in new 
merchandise and witness would go in to look it over as it 
came in; that witness did this every day of his vaca- 
20 tion; that witness saw Mr. French and Mr. Sinclair 
at the store, but witness could not recall what he said 
to them, al-hough he can remember the event as to the de¬ 
fendant; that witness talked about the business when at 
the store where he worked; that he went to the store around 
2:00 or 2:30 and went back again after he saw the defend¬ 
ant; that he stayed at the store until about 5:00 o’clock this 
second time, when he went home; that witness met defend¬ 
ant after he witness, had been to the store; that on this Fri¬ 
day morning witness—at home with his wife; witness did not 
remember what he had for lunch or dinner on that Friday; 
that witness asked defendant where defendant was going 
and defendant replied that he, defendant, was going to the 
wharf to turn in his car; witness did not go to the wharf 
with defendant, but got out below the Earle Theatre; wit¬ 
ness did not go into the Earle; witness does not recall what 
was playing at the Earle; witness made the appointment 
to meet the defendant while witness was in the truck, going 
down the block; that the last time before the 29th of Sep¬ 
tember, witness had defendant out to his home for dinner 
was about the 19th of September, 2 or 3 days before witness 
started on his vacation; witness does not reme-ber the date, 
but it was in the first part of the week; defendant did not 
mention anything about a package until after dinner, when 
he asked us to go with him down to his sister’s; the package 
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was in the back of defendant’s car; witness bnd defendant 
remained at witness’s home on the 29th about 2 hours; de¬ 
fendant had a Ford Coupe; witness was taken to defend¬ 
ant’s sister’s by way of Massachusetts Avenue; that it was 
about 9:30; that they went to 1930 K Street; defendant took 
witness back home, they did not go for a ridej. 

i 

That then and thereupon defendant asked leave of court 
to recall to the stand the witness Alice G. Brown for the pur¬ 
pose of asking her whether or not she was seen leaving an 
apartment of a married man on E Street between 6th and 
7th Streets the man’s name being Jack Gray and also for 
the purpose of asking said Brown if she was I not in conver¬ 
sation with said Gray in front of her house at or about the 
time of the alleged occurrence mentioned in the indictment 
and also for the purpose of asking said Brown if she 
21 was not keeping company with one Raymond Noyes 
and also for the purpose of asking said Brown if she 
had had intercourse with those two men; thip the court re¬ 
fused to do for the reason that the Government had closed 
its case and defendant had started his testimony and the 
court did not think it proper so to do; and defendant noted 
an exception thereto for the reason that it would tend to 
show that witness Brown was not preganant with child by the 
defendant but by others than the defendant and would show 
a motive for the said witness Brown testifying as she had 
done. 

i 

i 

i 

That then and thereupon the defendant recalled to the 
stand Nell Mears, who had been sworn the day before and 
excused by the court, who testified substantially as follows: 

i 

That when defendant came to her apartment on Septem¬ 
ber 29, 1930, defendant said to her that he had some people 
waiting for him in his car and could not stay; that those 
people were Mr. and Mrs. Allen. 

Cross-examination: 

That witness did not have an engagement to meet defend¬ 
ant that night, that she did not know he was| coming to see 
her that night; that witness remembers that jt was Septem¬ 
ber 29th because she remembers that her relatives had just 
returned from the country; that she knew defendant went 
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to the country; that witness was supposed to go with the 
people who went to the country; that she had talked with 
them about going to the country; that her sister, her 
brother-in-law and their child were to go; that witness 
changed her plans about going to the country because she 
was out of town; that witness did not know that anything 
was going to be brought back to her, although she had 
asked them to get her blamkets; that witness was in Bal¬ 
timore and did not get back until late; that she sent a tele¬ 
gram to them because they were not positive whether she 
was going to Virginia with them or not; that her relatives 
were not sure that she would get back from Baltimore; wit¬ 
ness left Baltimore on the 5:30 bus from there; that wit¬ 
ness did not know anything about this case until her broth¬ 
er’s arrest in February and that she started to refresh her 
recollection as to what happened after this case came up; 
witness saw defendant during the week of the 26th but did 
not remember exactly when it was; that witness did not 
know when she saw defendant after September 29th; 
22 that a Mr. Miller was with witness on the night of 
September 29th, but she did not remember what she 
talked to Mr. Miller about; that Mr. Miller was at her house 
every night that week; that witness reme-bers that it was 
Monday night because it was the next night after her rela¬ 
tives came back from the country; that her relatives came 
back on Sunday night; that witness has not looked at a 
calendar and if testifying from her own recollections; wit¬ 
ness worked on September 29th until a-ound 5:30 she 
guesses; she saw her boss that day, but does not reme-ber 
any particular conversation with anyone that day; witness 
walked home from her office through the park; witness 
wo£ks in the National Press Building; that witness went 
to her apartment alone. 

That then and thereupon the defendant, to further main¬ 
tain the issues by him joined, called as a witness Sarah 
Elizabeth Mears, who testified substantially as follows: 

That she was the mother of the defendant; that in Sep¬ 
tember, 1930, she lived in Middlesex County, Virginia, at 
Syringa Post Office; that her birthday was September 26th; 
that she saw her boy Saturday night after her birthday and 
defendant stayed with her until Sunday evening, when he 
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left about 6 or 7; that when defendant left she sent a pack¬ 
age to her daughter Nell Mears, who had previously tes¬ 
tified; that there was a pair of bankets in the; package; she 
did not know that her boy was coming to see: her, but they 
wrote that they might come if they could get ajway; that her 
daughter, Mrs. Prince, her son-in-law, Mr. Priiice, her grand¬ 
son and the defendant came to see her. 

There was no cross examination. 

That then and thereupon, to further maintain the issues 
by him joined, the defendant called as a witness one Harold 
Miller, who testified substantially as followsj: 

That he lives at 2813 27th St. N. W., Washington, D. C.; 
that his occupation was that of safety engineer; that he 
knows Nell Mears and the defendant; that between 8 and 10 
o’clock he was at the apartment of Nell Mears in the evening 
of the 29th of September; Miss Mears lived at 1930 K 
Street, N. W.; that his recollection o|f the date is 
23 vivid, due to the fact that that week end he had in¬ 
tended going down in the country to attend a birth¬ 
day of Mrs. Mears, Miss Mears’ mother, and it w T as quite 
disappointing to witness that he could not go; bn September 
29th, witness arrived at Miss Mears’ apartment about 9 
o’clock; that defendant came there about 9:^0; defendant 
brought a box, which vras closed at the time; jthere was the 
usual greetings, defendant seemed in a hurry and there was 
not very much said; there was somebody in defendant’s car. 

i 

Cross-examination: 

That witness had made an engagement [to go to the 
country perhaps 10 days in advance; that witness w-as going 
down with the family; the occasion for going dowm was 
the birthday of Mrs. Mears which was on ^;he 26th; the 
reason why the family particularly wanted to go dowm there 
was because their father, the husband of Mr^. Mears, died 
shortly before that and they wanted to console the mother 
because of the death of the father; the engagement to go to 
the country was made at Mrs. Prince’s at |1244 6th St., 
S. W.; witness was to go in his car; witness next saw Miss 
Mears the following Monday, which date had been made 
wiien Miss Mears advised witness that she could not go to 
the country; this was made over the telephonb; witness did 

i 
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not know what time Miss Hears went to Baltimore, but it 
was on Saturday morning; witness did not know where Miss 
Hears was when she called him and did not know the exact 
time, but it was around 10 o’clock; witness was at his office 
when Miss Hears called him; his office is in the Washing¬ 
ton Building; the reason Miss Hears did not go to Virginia 
was because she had to go to Baltimore on business; witness 
did not know what time the others left for Virginia; witness 
had been to Virginia with Miss Mears and Mr. Hears about 
a month before the father’s death; witness did not know 
whether Miss Mears was expecting her brother on Septem¬ 
ber 29th. 

That then and thereupon, to further maintain the issues 
by him joined, the defendant called as a witness one 
Anderson French Parker, who testified substantially as fol¬ 
lows : 

That he was a resident of Washington, D. C., and had 
known the defendant all of his, defendant’s, life and that de¬ 
fendant’s reputation for morality was very good. 

24' That then and thereupon, to further maintain the 
issues on his behalf joined, the defendant called as 
witnesses Eugene Taylor French and Robert E. Blake and 
R. C. Casler, who testified substantially the same as did the 
witness Anderson French Parker. 

That then and thereupon, to further maintain the issues 
by him joined, the defendant called as a witness one Anna 
Virginia Payne, who testified substantially as follows: 

That she knew the defendant, who was a brother-in-law of 
her sister; that then and thereupon defendant offered to 
prove by this witness that Alice B. Brown had told witness 
a short time before this alleged act of intercourse that she, 
Alice G. Brown, was crazy about the defendant, but that the 
defendant would have nothing to do with her the said 
Brown; this the court refused to permit and defendant 
noted an exception on the ground previously stated. 

That then and thereupon, to further maintain the issues 
on his behalf joined, the defendant, Alfred Roland Mears, 
testified in his own behalf substantially as follows: 
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That he was born in Middlesex County, Virginia; that he 
lived ther- until he was 21 years old; that he then moved to 
Washington, living at 1244 6th Street S. W.; that he works 
with the United States Engineers; that his mother’s birth¬ 
day was September 26th; that his two sisters, Iris brother-in- 
law, nephew and Mr. Miller had planned on going to see his 
mother; that his sister, her husband and her son and de¬ 
fendant went to Virginia; that they went down Saturday 
and came back Sunday; that he brought a package back for 
his sister; that the package was put in his brother-in-law’s 
car when they left Virginia; it was a Dodge sedan; the pack¬ 
age stayed in that car until Monday, September 29th, when 
defendant took it in his car; on said last date defendant 
worked at the Lincoln Memorial Bridge; that he stopped 
work at 4:00, went to the Engineer’s Wharf,1 turned in his 
equipment and went home; that he has knowri the witness 
Allen about 2 years; that witness worked at! the Western 
Auto Supply until he went in the Engineers in May, 
25 last; that defendant saw Allen Friday afternoon, 
September 26th at 13th and F Streets, N. W.; defend¬ 
ant was waiting for a light; he was in a light delivery truck, 
a U. S. Engineer’s truck; Mr. Allen rapped on the window 
and got in with defendant and rode down to the next block; 
Allen asked witness to come out to Allen’s house for din- 

i 

ner on Sunday following; defendant told Allen that he was 
going down home and could not come; Allen then asked de¬ 
fendant if defendant could come to dinner oil Monday and 
defendant agreed to come on Monday; defendant saw Allen 
on Monday; defendant got home about 4:30 ojr a quarter to 
5; witness did not remember seeing complainant that day; 
witness did not talk to complainant that day, jthe 29th; wit¬ 
ness left home for Allen’s about 6 or a few minutes before; 
Allen lived at 3220 Wisconsin Avenue, N. Wj.; witness ar¬ 
rived at Allen’s about 6:30; witness did not }iave the com¬ 
plainant in his car that day or that night; that witness fixes 
the time he arrived at Allen’s by his past expedience in driv¬ 
ing from his home to Allen’s and in driving ftom the wharf 
to his, witness’s home; witness ate dinner with the Allens; 
after dinner witness asked Allen to go with hijn to witness’s 
sister’s apartment to deliver a package; the Allens agreed 
to go with witness and they all went in witness’s car; wit¬ 
ness got to his sister’s about 9 or 9:30; witness took the 
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package out of the rumble seat of his car and carried — 
into his sister’s apartment; Mr. Miller was ther-; witness 
remained ther- only a few minutes; I told my sister that 
I had the Allens in my car and could not stay with her and 
Mr. Miller, the gentleman vrho had previously testified; wit¬ 
ness left the package, rejoined the Allens and drove them 
back to their home, talked with them a while and the Allens 
got out of his car and witness went home; witness did not 
have anv act of intercourse with Alice G. Brown; witness 
did not have said Brown down on the Speedway on the 29tli; 
witness did not have anything to do with said Brown at any 
time; witness first knew that said Brown accused him of 
this act on February 3, 1931, when witness was arrested; 
witness saw the policewoman, Miss Byrd, who had pre¬ 
viously testified in this case, on that morning; Miss Byrd 
asked witness if he had ever had Alice Brown out and wit¬ 
ness told Miss Byrd that he had never had a date with Alice 
Brown; that she, Brown, had been in his car on a few occa¬ 
sions when witness had taken her Miss Brown, to 
26 her home when witness had seen her on the street, but 
witness never took her to carry her any place in his 
life; witness has never been to a dance with Miss Brown; 
nor to a movie or anything of that sort; never given her any 
presents; never written her any letters; never received a 
letter from her. 

Cross-examination: 

That witness has never had anything to do with Miss 
Brown; that he has never had her out; that he met her on 
his way home and carried her home; those occasions were 
sometime during the summer of 1930; witness has been 
knowing Alice Brown about 9 months; witness met the wit¬ 
ness Allen at the Western Auto Supply Company; on Sep¬ 
tember 29th witness met Allen about 3:30; this was a- 13th 
and F Streets; witness was going south; Allen got in the 
truck and asked where I was going; witness replied that he 
was going to the Engineer’s Wharf; witness was on his 
way from Benning Marsh, the other side of 15th and H 
Streets; witness came out H Street to 13th and knowing 
that he could not make a left hand turn at 14th, witness 
turned down 13th to go to 14th and Water Streets; Allen 
asked witness if witness he could not come Sunday, to come 
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Monday; witness made an appointment to meet Allen Mon¬ 
day ; Allen got out and witness went to his pl^ce of employ¬ 
ment; witness left for Virginia on September 27th about 6 
or 7; witness talked with his sister and Mr. Miller, who had 
testified, about going to Virginia, at witness’^ home; there 
were 2 automobiles to be used on the tfip, witness’s 
brother-in-law’s (Prince), and Mr. Millers; jm September 
27th I ate with my sister-in-law; witness’s sister sent a tele¬ 
gram from Baltimore addressed to Mrs. Prince which stated 
that his sister was detained ther- on account of her work and 
she could not get back to gor to Virginia with them; witness 
did not read the telegram; we went to Virginia for my 
mother’s birthday party; my mother gave me the package 
to bring home; the package was broughtj back in Mr. 
Prince’s car; there is a double garage in back of our house 
and Mr. Prince and I keep our cars there; it did not make 
any difference who delivered the package, I told them that I 
would; witness saw Mr. Prince that morning of the 29th but 
said not-ing to him; witness had said on the 28th that he 
would deliver the package; Prince, the brother-in-law did 
not drive to work on the 29th; on the 29th when wit- 
27 ness finished work on the Memorial Bridge he had the 
package with him in the rumble seat of his car; that 
1930 K Street was a good distance from where he was work¬ 
ing; witness did not deliver the package before he went home 
because he would have to drive all the way up town to do so; 
1930 K was very far away; witness’s car was not at the 
Bridge, but at the Engineer’s Wharf; witness was in a 
hurry to get home, because he was invited but to dinner; 
witness went home after work and dressed; witness re¬ 
mained at home for about three-quarters of ian hour; wit¬ 
ness said nothing to Allen about the package until after din¬ 
ner; witness does not recall everything he did that day; 
on the 29th, at work, witness remembers that one of the 
men had to read the tide on a gage for that purpose and 
that these readings had to be every 15 minuted and that wit¬ 
ness went back with a boat to carry this man to the dredge 
to eat lunch and the man was not there and that witness 
could not find the man, that witness reported that to his 
chief and later went back and found the man; Witness talked 
with Mr. Allen about the case, witness asked Allen if Allen 
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saw witness; Mr. O’Shea and Mr. Burnett taked to Allen; 
on going out to Allen’s witness went up 6th Street, out G, 
over to Water Street, out across 14th by the Tidal Basin, out 
Virginia Avenue to 24th, out 24th to Pennsylvania Avenue, 
out Pennsylvania Avenue to M, then out M to Wisconsin 
Avenue; witness left home to go straight to Allen’s; wit¬ 
ness’s sister did not know he had the package; it would have 
made no difference if witness had not delivered the package 
that night. 

That then and thereupon, to further maintain the issues 
on his part joined, the defendant called as a witness one 
Denby Barnes Prince, who testified substantially as follow’s: 

That he is the operator of the U. S. Engineering dredge 
boat at the south end of the Memorial Bridge; that he is 
the husband of Mrs. Prince vrho testified and the brother-in- 
law of the defendant; that on Friday, September 27, 1930, 
witness accompanied by his wife, defendant, and witness’s 
son, went tb Middlesex County, Virginia; they went there 
for witness’s mother-in-law’’s birthday celebration; they left 
Washington on the 27th and came back on the 28th; a pack¬ 
age w’as in my Dodge car; the package was to go to Miss 
Mears; the package was left in my car which w^as in a dou¬ 
ble garage with the car of defendant; the package 
28 w'as left there for defendant to take in the morning; 

on the morning of the 29th, defendant and I had break¬ 
fast together; defendant w^ent to work in his car, I did not 
go with him, I rode with somebody else; witness did not talk 
to defendant about the package the next morning. 

Cross-examination: 

Witness w r ent to wo/k every morning of the week of Sep¬ 
tember 29th; witness did not know anything else that week 
that happened any more than routine work; witness can¬ 
not remember what haapened the next succeeding Monday 
morning; witness did not pay any attention to defendant 
that morning of the 29th; witness know that the package was 
left in his car and defendant w^as to get it the next day and 
take it to his, defendant’s sister. 

That then and thereupon it w-as stipulated and agreed by 
the Government and the defense that the stenographic notes 
as read to the witness Brown as having been the notes taken 
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in the Police Court were a correct transcript pf the stenog¬ 
rapher ’s notes as there made and taken. 

That then and thereupon both sides rested. 

29 That then and thereupon the following prayers 
were offered and considered by the Court: 

| 

Defendant’s Prayer No. 1. 

The jury are instructed that the charge ih this case is 
of a nature that is recognized as easy to be made and hard 
to be defended against; that very great caution is requisite 
upon all trials for this crime in order that the natural in¬ 
dignation of men which is aroused against the perpetrator 
of such an outrage upon such a child may hot be misdi¬ 
rected and the mere charge taken for proper proof of the 
crime on the part of the person on trial. 

Granted. 

i 

Defendant’s Prayer No. 4. 

The jury are instructed that the circumstances of a case 
may be such that an established reputation for good char¬ 
acter would alone create a reasonable doubt, although with¬ 
out it the other evidence would be convincing.' 

Granted. 

I 

I 

Defendant’s Prayer No. 5. 

The jury are instructed that if they believq from the evi¬ 
dence that the defendant Mears was not present at the time 
it is alleged the offense was committed they should acquit. 

Granted. 

Defendant’s Prayer No. 6. 

The jury are instructed that the burden of proving the 
presence of the defendant at the time and place of the al¬ 
leged crime devolves upon the Government and the Govern¬ 
ment must prove beyond a reasonable doubt that the 
30 defendant was present at the time of the alleged com¬ 
mission of the offense. It does not devolve upon the 
defendant to prove that he was not present. ! So that after 
a full and fair consideration of all the factb and circum- 
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stances in evidence or that adduced by the defendant you 
have a reasonable doubt as to whether the defendant was 
present at the place of the alleged crime at the time of its 
commission, or at another place, you are bound to give the 
defendant the benefit of such doubt and acquit him. 

Granted. 


Defendant's Prayer No. 7. 

The jury are instructed that if there is any evidence be¬ 
fore vou that raises in vour mind a reasonable doubt as 

9 / 9 / 

to the presence of the defendant at the time and place where 
the crime is charged to have been committed, if you find a 
crime was coriimitted, you will acquit the defendant. 

Granted. 


Defendant's Prayer No. 8. 

This defense of alibi is a legitimate defense and if from 
a consideration of the evidence vou should be convinced 

9 / 

that the defendant was not at the place where it is claimed 
he had intercourse with the complaining witness, or if you 
entertain a reasonable doubt as to his whereabouts at that 
time, they would be entitled to acquit the defendant on his 
defense of alibi. 

Granted. 

31 That then and thereupon the Court charged the 
jury as follows: 

The Court (Gordon, J.): Gentlemen of the jury, this 
defendant is charged with carnal knowledge of a female 
child under the age of 16. The indictment charges that 
this happened on the first day of October, 1930, and the 
child that was carnally known and abused was Alice G. 
Brown. 

Ordinarily the date of the charge in the indictment is 
immaterial, and if they prove any date within a period of 
three years of the indictment, that would be sufficient. In 
this case, however, the date is made material, and the ma¬ 
terial date is that of September 29, 1930, the date on which 
the complaining witness testified this incident occurred. 
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The statute makes it an offense for any man to carnally 
know or abuse a female under the age of 1G 1 years. It is 
immaterial whether the female invites it, of whether she 
does not. The law makes it an offense for any man to have 
sexual intercourse with a female under 16 years of age. 

Carnal knowledge, or sexual intercourse, means sexual 
bodily connection by a man with a woman, acljual contact of 
the sexual organs of a man and a woman, and an actual 
penetration into the body of the latter. 

What you are to determine is, first, whethef or not Alice 
G. Brown, the complaining witness, was undbr 16 years of 
age, and if vou find that she was, vou are next to con- 
sider whether or not this defendant, on the 29th dav of 
September, had sexual intercourse with her. 

This defendant, as all defendants in criminal cases, is pre¬ 
sumed to be not guilty of the offense with wfyich he stands 
charged. The presumption of innocence means that 
32 it is the presumption of the law r that the defendant 
did not do the thing with which he is charged in the 
indictment, but this presumption should continue and pre¬ 
vail in your minds in such a way as to cause you to find the 
defendant not guilty unless, from all the evidence in the 
case, you are convinced beyond a reasonable doubt that he 
did the thing charged in the indictment. 

The burden of proof is upon the Governmeht to establish 
that charge beyond a reasonable doubt. By ;‘a reasonable 
doubt” is meant such a doubt as, after a candid, impartial 
and careful investigation of all the evidence, leaves your 
minds so undecided that you are unable to say; that you have 
an abiding conviction of the guilt of defendant; or such a 
doubt as in the graver and more important transactions of 
life would cause a reasonable and prudent man to hesitate 
and to pause. 

Counsel for the defendant have read to you certain 
prayers or instructions which the Court has granted on 
questions of law, and so far as those prayers Or instructions 
go, they are the law of this case. There are other instruc¬ 
tions which the Court granted at the request; of defendant, 
which I shall read to you as follows: 

“The jury are instructed that the charge in this case is 
of a nature that is recognized as easy to be made and hard 
to be defended against; that very great caution is requisite 
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upon all trials for this crime in order — the natural indig¬ 
nation of men which is aroused against the perpetrator of 
such an outrage upon such a child may be misdirected and 
the mere charge taken for proper proof of the crime on the 
part of the person on trial.” 

* 4 The jury are instructed that the burden of proving the 
presence of the defendant at the time and place of the al- 
leg- crime devolves upon the Government, and the 
33 Government must prove beyond a reasonable doubt 
that the defendant was present at the time of the 
alleged comriiission of the offense. It does not devolve 
upon the defendant to prove that he was not present. So 
that after a full and fair consideration of all the facts and 
circumstances in evidence or that adduced by the the de¬ 
fendant you have a reasonable doubt as to whether the de¬ 
fendant was presnet at the place of the alleged crime at the 
time of its commission, or at another place, you are bound 
to give the defendant the benefit of such doubt and acquit 
him. ’ ’ 

44 This defense of alibi is a legitimate defense and if from 
a consideration of the evidence you should be convinced 
that the defendant was not at the place where it is claimed 
he had intercourse with the complaining witness, or if you 
entertain a reasonable doubt as to his whereabouts at that 
time, they would be entitled to acquit the defendant on his 
defense of alibi.” 

You are the sole judges of the evidence and the credi¬ 
bility of the witnesses who appeared before you, and you 
should accord to individual witnesses and the testimonv 
given by them that degree of credit and effect which, in your 
honest judgment, you think they ought to have, taking into 
consideration, in so far as you are able to do from the man¬ 
ner and appearance of the witness upon the stand, whether 
it be frankly and honestly given; the apparent intelligence 
or lack of intelligence of a witness; his opportunity and 
ability to observe the facts that transpired within his pres¬ 
ence, and his capacity to remember what, at a prior time, 
he has observed. Also, if any witness has an interest in the 
outcome of the case, whether, on that account, he has col¬ 
ored in any way the facts relating to his testimony; and 
again, whether or not there is manifested by any particular 
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it such weight 


witness any bias, prejudice or feeling for or against, and if 
so, whether or not that colored his testimony one way or the 
other. 

34 If you believe that any witness ha$ knowingly or 
wilfully testified falsely as to any material matter 

about which he could not be mistaken, it is your duty to 
ignore such testimony altogether, or to give 
as you may deem it worthy of. 

If any witness has a direct personal interest in the re¬ 
sult of this case, the temptation is strong to color, pervert 
and withhold the truth, and you should give to such witness’ 
testimony such weight as you may deem it worthy of. 

As I say, you are the sole judges of the evidence in this 
case. You have heard the testimony of the witnesses. You 
remember the testimony of the complaining witness. 
She has told you that on the afternoon of Sbptemher 29th 
she had a talk with this man some time. You will remember 
the time of day—some time around 6 o’clock; that some time 
between 7:30, or 7 o ’clock, and 9:30, she was in this park. 
You remember the testimony as to wdiat she ^aid happened. 
You remember the testimony as to how old [she was. She 
testified that she was 14 years old w T hen t|his happened. 
Now, was she 14, or was she under 16 years|of age? Was 
she in the park with this defendant in an automobile that 
evening, or was she not? Was the defendant! there, and did 
he have sexual intercourse with her, or did he not ? 

You remember the testimony on behalf of |the defendant, 
the testimony of his sister, and an engineer, that the defend¬ 
ant came to the K Street house some time about 9 or 9:20, or 
9:30, stayed a few minutes, and that there was somebody 
waiting in the car, and he went away. You remember the 
testimony of the defendant, and also the witness Allen, to 
the effect that he was at Allen’s house about 6:30 that day, 
and, according to both of them, he and Allen were together 
all the rest of that evening, and, with Allen afid his wife, he 
drove in to the K Street residence, and then back to their 
house. 

35 You have heard the testimony of [the witnesses. 
You have seen their manner and appearance in testi¬ 
fying upon the stand. Did they impress you as telling the 
truth, or did they not? Were the witnesses fk*ank with you, 
or were they not? If you have any doubt about this, it is 
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your duty to acquit this defendant, but if you believe, 
beyond a reasonable doubt, that this defendant had sexual 
intercourse with this girl on the evening of September 29, 
it is your duty to return a verdict of guilty as indicted. 

36 That then and thereupon the defendant renewed 
all of the exceptions which he had theretofore noted. 

All of whic- exceptions, as stated in the foregoing bill of 
exceptions, \Vere duly noted by the court at the time the 
same were severally taken, and said exceptions are signed 
as the several exceptions taken at the trial, this 24 day of 
April, 1931, iiunc pro tunc. 

PEYTON GORDON, 

Justice. 

Service of the attached Bill of Exceptions acknowledged 
this 21st dav of March, 1931. 

LEO A. ROYER, 

U. S. Atty. 

Consented to. 

JOHN J. SIRICA, 

Asst. U. S. Atty. 

37 [Endorsed:] Crim. No. 50529. United States vs. 
Alfred R. Mears. Bill of exceptions. James A. 

O’Shea, John H. Burnett, Alfred Goldstein, 402 6th St. 
N. W., Attorneys for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5458. Alfred Roland Mears, appellant, vs. United 
States. Cohrt of Appeals, District of Columbia. Filed Jul. 
27,1931. Henry W. Hodges, clerk. 
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IN THE 

Court of Appeals of the District of Columbia 


No. 5458. 

Alfred Roland Hears, Appellant, ; 

I 

VS. ! 

United States of America, Appelled. 


Stipulation. 

i 

It is hereby stipulated and agreed by and between counsel 
for the respective parties hereto that the Transcript of Rec¬ 
ord filed herein at page 13 thereof, last line, ought to read 
“1930” instead of “1929” as now appears. | 

JOHN J. SIRICA, 
Assistant United States Attorney*; 
JOHN H. BURNETT, 
Attorneys for Appellant. 

i 

[Endorsed:] No. 5458. In the Court of Appjeals of the 
District of Columbia. Alfred Roland Hears, appellant, vs. 
United States of America, appellee. Addition to record per 
stipulation of counsel. Court of Appeals, District of Co¬ 
lumbia. Filed Sep. 24', 1931. Henry W. Hodgqs, Clerk. 
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OF THE DISTRICT OF COLUMBIA] 

October Term, 1931 


No. 5458 


ALFRED ROLAND MEARS, APPELLANT, 

vs. ! 

UNITED STATES OF AMERICA, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF OF APPELLATN. 


Mears, the appellant, hereinafter calledj the de¬ 
fendant, was indicted for and convicted of carnal 
knowledge. The court imposed a sentence of five 
years and from this defendant appeals. (R.j4.) 

The complainant, Alice Browm, testified th&t she was 
15 years old and w~as pregnant with child by defendant. 
She further stated that the defendant, who was 21 years 
of age (R. 22), lived next door to her and the two vrent 
riding in defendant’s automobile and went out together 
before September 29, 1930, the date of the act of inter¬ 
course. (R. 8.) 

As related by the complainant, the events leading up 
to the act of intercourse were very conflicting. From 
her testimony it appears that she met defendant at 
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7 P. M. on September 29, 1930. She did not know how 
long she was with defendant but it was quite a while. 
She then stated she was with defendant until 9:30 P. M. 
All of this time the two spent together around the 
Speedway (R. 8.) Alice Brown then stated that the act 
of intercourse took place at 6:45 (R. 9)—15 minutes 
before she first said she met defendant (R. 8). This 
statement she changed once more by saying that the 
act of intercourse took place at 9:00 o’clock. (R. 9.) 

The complainant further testified that at the pre¬ 
liminary hearing she swore that she met defendant at 
5 P. M. and they went for a ride but that her present 
testimony was that she met defendant at 5 P. M. but 
that the two did not do anything. (R. 9.) 

The defendant and complainant proceeded from her 
home to the Speedway in defendant’s Ford Coupe. 
(R. 8.) 

While parked there, complainant said they talked for 
an hour. Witness then admitted that she testified at 
the preliminary hearing that the car was not stopped in 
the Speedway for over half an hour. (R. 9.) 

The complainant stated that she did not know what 
led up to the act of intercourse (R. 9) and she did not 
know what she and defendant talked about prior thereto. 
The defendant neither asked or suggested that witness 
have intercourse with him. Alice Brown could not tell 
the jury of any words or acts which caused the act of 
intercourse: “defendant just turned witness about in the 
car and had intercourse with her.” (R. 10.) 

The act of intercourse, according to Alice Brown, took 
place about dusk when there was some sunlight and at a 
time when traffic was going by the parked Ford Coupe. 
(R. 11.) 

The complainant then stated that she smacked and 
hit defendant. However the stenographic notes at the 
preliminary hearing proved that complainant said that 
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she did not kick defendant, hit him or scratch him or do 

i 

anything like that. (R. 11.) The stenographic notes 
were admitted as a true transcript. (R. 26-27.) These 
notes further proved that complainant had testified at 
Police Court, that since September 29th coipplainant 
had seen defendant only once, (R. 12), whereas, on her 
direct examination (R. 8) witness said she “went out 
with defendant after September 29th on quite aj number 
of occasions/’ 

During the cross-examination of the complainant, she 
was asked to tell what happened. Instead of answering, 
witness wept and sat mute. Counsel for the defendant 
asked the court to allow the witness to be excused in 
order to become more composed and this the court 
refused, but ordered counsel to proceed. (R. 12.) 

Thereupon counsel asked the witness BroWn if she 
had not stated in August, 1930, to one Virginia Payne, 
who was brought into the court room and identified by 
witness Brown, that she, witness Brown, wias crazy 
about defendant but defendant would have nothing to 
do with her. This, the court refused because he could 
not “see the pertinency” thereof, and defendant ex¬ 
cepted. (R. 12-13.) The Government, after calling the 
father of the complainant, a police woman, and a doctor, 
thereupon closed its case. (R. 14-15.) 

The defendant called Virginia Payne and offered to 
impeach the complainant by proving that complainant 
said to witness that she was crazy about defendant but 
defendant would have nothing to do with her. ! This the 
court refused and defendant excepted. (R. 22.) 

After the Government rested the defense put on three 
witnesses who finished out the day’s testimony (R. 
15-16). At the beginning of the next trial day counsel 
for defendant asked leave to recall the complainant to 
inquire of her whether she had not had intercourse with 
other certain named persons. “This the couH refused 
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to do for the reason that the Government had closed its 
case and defendant has started his testimony and the 
court did not think it proper so to do.” To this de¬ 
fendant excepted. (R. 19.) 

The defense offered was an alibi. It was shown by 
five witnesses other than defendant (R. 15-22) that 
defendant left to visit his mother in Middlesex, Virginia, 
on September 26th and returned on September 28th. 
That was the occasion of his mother's first birthday 
since his father’s death in July. 

Defendant brought a package of blankets from Virginia 
to his sister and on September 29th, the day of the 
alleged intercourse, defendant's time was accounted for 
as follows: 

3:00 p. m. 13th & F Sts., N. W. (R. 17); 

4:30 to 4:45 p. m. defendant arrived home—1244 6th 
St., S. W. (R. 23); 

6:15 to 6:30 p. m. defendant arrived at 3220 Wisconsin 
Ave., N. W. to eat dinner with one Allen 
(R. 17, 23); 

Defendant remained at 3220 Wisconsin Ave., 
N. W. and there ate dinner (R. 17, 23); 

9:00 to 9:30 p. m. defendant with Allen and Allen’s 
wife went to defendant's sister’s (R. 23, 17, 21, 
16); this sister lived at 1930 K St., N. W. 
10:00 p. m. defendant took the Allens home and left 
their house (R. 17). 

Defendant denied that he ever had any act of inter¬ 
course with complainant and had never been out with 
her at any time. (R. 24.) 

ASSIGNMENTS OF ERROR 

1. The court erred in refusing to permit the witness 
Alice G. Brown to be asked on cross examination 
whether or not she, the said Brown, had not said to one 


Anna Virginia Payne that she, the said Brown, was 
crazy about the defendant,. but that defendant would 
have nothing to do with her, the said Brown. 

2. The court erred in refusing to recall to the witness 
stand for further cross examination the witness! Alice G. 
Brown. 

3. The court erred in refusing to allow Alice (lj. Brown 
to be recalled to the witness stand for the purpose of 
asking her as to her intercourse with and association 
with certain other named persons other than the de¬ 
fendant. 

4. The court erred in permitting the witness W. S. 
Riley to give his opinion as to the length of time of the 
pregnancy of Alice G. Brown. 

5. The court erred in overruling the motion for a 

new trial. ; 

j 

6. The court erred in sentencing and passing judg¬ 
ment on the defendant. 

| 

ARGUMENT 

I 

i 

Defendant first complains because the court refused 
to allow* defendant to impeach complainant by showing 
that complainant had admitted to one Virginia Payne 
that complainant wras crazy about defendant, but 
defendant w’ould have nothing to do with heii 

Inconsistent statements made by a witness relative 
to matters material to the issues in controversy, are 
admissible in contradiction of his testimony on the trial. 

Such declarations of a witness, though not ujider oath, 
may be given in evidence to discredit his testimony. 

This has been the stated law T of this jurisdiction since 
1802. 

Harper & Lyles vs. Reily, 1 Cr. G. C., 100. 
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In Weaver s. U. S., 56 App. D. C. 76, wherein defend¬ 
ant was charged with carnal knowledge, the court, at 
p. 28 of the opinion quoted as follows from Kidwell vs. 
U. S., 38 App., D. C. 566: 

“In a felony of this enormity, where a convic¬ 
tion will be sustained upon the unassailed testi¬ 
mony of a single witness, and that the injured 
party, and when the difficulty in making a defense 
is unusually great, it is the duty of the court to 
carefully safeguard the defendant at every stage 
of the proceeding, and secure to him a trial 
legal in all respects.” 

In Lusty vs. St., 97 Tex. Cr. R. 167 (261 S. W. 775), 
defendant was charged with statutory rape. At p. 170, 
of the opinion, we find the following: 

“On cross-examination appellant propounded 
to the prosecutrix the question: ‘Did you not 
tell the witness, Ellen Baxter, here in the court¬ 
house on yesterdav that you were sorry vou told 
this tale on Morris Lusty?’ ... In cases 
of this character, statements of the prosecutrix 
out of court conflicting with her testimony to the 
main fact upon trial has been regarded not only 
as impeaching testimony but in some instances 
receivable as original evidence. This rule was 
applied in Tull’s case, 55 8. W. Rep., 61, to the 
declaration of the mother of the prosecutrix who 
had testified upon the trial that the age of the 
* prosecutrix was under fifteen years. Her declara- 
1 tion to the contrary, made out of court, was 
1 held material. . . . Analogous cases are Eppi- 

son vs. St., 82 Tex. Cr. R. 364; Blair vs. St., 56 
S. W. 622; Draper vs. St., 57 S. W. 656.” 

The case of Duncan vs. St., 96 Tex. Cr. R. 433, 436 
(258 S. W. 182) was reversed because the defendant’s 
counsel was not permitted to ask the prosecutrix on 
cross-examination if on the Sunday following the alleged 
statutory rape prosecutrix did not see one Essie Lee 
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Mirike and tell here that the conduct of appellant toward 
the prosecutrix on the night of the alleged rap^ “was 
perfectly lovely.’' 

In P. vs. Howard, 143 Cal. 31G (76 Pac. 1116), the 
defendant was charged with statutory rape. Op cross 
examination the defendant’s counsel asked the pjrosecu- 
trix if she had not told certain persons her age was 
seventeen, instead of sixteen as she had testified! This 

i 

question was disallowed and defendant excepted. In 
reversing the case on this ground the court said, (p. 
322): j 

“. . . The light of investigation should have 

been permitted to fall upon the witness, her 
statements, and her conduct. If she was testify¬ 
ing to the truth, such investigation woitild not 
have injured the cause of the prosecution. If 
she was testifying to a falsehood, the defendant 
should have been allowed in every reasonable 
way to show it.” I 

| 

It was said by this court in P. vs. Westlake, 124 Cal. 

452: _ | 

“The power of cross-examination is one of the 
most efficacious tests which is known to the law 
for the discovery of truth. To deprive the 
defendant of this right in a proper case, j and in 
regard to material matter, and when the cross- 
examination is confined within the general scope 
of the direct examination, is error for which a 
judgment of conviction should be reversed. It 
is always proper to cross-examine a witness fully 
as to all facts and circumstances connected with 
the matter stated in his direct examination.’ ” 

In Douglas vs. State, 199 Pac. 927, (19 Okl. Or. 257), 
the defendant was charged with statutory rape.; “The 
defendant offered to prove by the witness (Dr.Tprleton) 
that Jessie McKinley (complainant) stated to him that 
either Ed Hawkins or Tom Landreth was the cause of 
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her pregnancy.” (p. 929.) The Court denied this offer. 

The Court of Appeals in reversing the case, stated the 

rule in such cases to be (p. 931): 

“. . . The credibility of the prosecutrix 

may be impeached by proof that she has made 
statements relevant to the issues out of court, 
contrary to what she has testified to on the trial, 
and the court erred in rejecting the offered testi¬ 
mony as to what the prosecutrix stated to Dr. 
Tarleton. 1 Greenleaf Ev. (16th ed.) Par. 461.” 


In Grant vs. U. S., 28 App., D. C. 169, defendant was 
charged with murder. The mother of the defendant 
testified that friendly relations existed between the 
accused and the deceased. The prosecutor then asked 
the mother on cross examination, whether she had not 
said that she had tried for a long time to prevent the 
defendant from killing the deceased. Defendant alleged 
this to be error. This Court affirmed the action of the 
lower Court saying (p. 174): 

“The witness Vina Grant having testified that 
her son, the appellant, and the deceased had 
always been friendly, and that she had never 
heard him threaten her, or say that he would take 
her life, we think that it was not immaterial or 
irrelevant to ask her if she had not said, at the 
place of and immediately after the death of the 
deceased, that she had tried for a long time to 
prevent him from killing deceased in her house. 
Nor, when she denied such declaration, was it 
error to permit the introduction of evidence to 
contradict her. The declaration was not, as 
contended on behalf of the appellant, the expres¬ 
sion of an opinion or a suspicion that the accused 
intended to kill the deceased, but the statement 
of the fact that the witness had tried to prevent 
him from killing her. If witness had tried to pre¬ 
vent him from killing deceased in her (witness) 
house, then it was in contradiction of her evidence 



that they had always seemed to be friendly, and 
that he had never threatened her with violence or 
death.' 7 

In P. vs. Lambert, 120 Cal. 170, 176 (52 Pap. 307), 
wherein the defendant was charged with rapp of his 
daughter, we find the following (p. 176): 

“4. Upon cross-examination of the prosecutrix 
the following question was asked her: j‘Didn’t 
you in the latter part of January or the 1st of 
February, in a conversation which was j had at 
your house with Geo. Lambert (her brother), tell 
him that you, Frank (another brother) and Em 
Scott (a sister) were putting up jobs on your 
father, to get him into San Quentin, away from 
there, so that you could go and live with Emma 
Scott?’ The court sustained an objection to this 
question as irrelevant, immaterial, and injdefinite, 
and defendant excepted. We think the court 
erred in this ruling. The announced theory of 
the defense was that the charge was a made-up 
story by the prosecutrix and for the purpose of 
getting away from her father’s control. A similar 
question was allowed in People vs. Gardner, 98 
Cal. 132. We think the question was sufficiently 
definite as laying the foundation for impeach¬ 
ment. People vs. Bosquet, 116 Cal. 75; people vs. 
Furner, 65 Cal. 540.)” j 

In Malloy vs. St., 209 Ala. 219, (96 So. 57), defendant 
was charged with rape. The court stated the!facts as 
follows (p. 222): j 

“(16) Oakley Kennemer, witness for the de¬ 
fendant, was asked by the state on cross-examina¬ 
tion ‘if he did not tell Willie Adkins that night, as 
he went by the depot, that he had been out all 
night with a boy that had a girl that had been 
crying all night’; and he said ‘he had no such 
conversation and made no such statement.’ He 
had testified that he was with defendant; and the 
girl in the car; she did not cry, and he heard no 
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complaints, etc., from her that night. The Court 
did not err in permitting Willie Adkins to testify: 
‘That he saw Oakley Kennemer about 2 o’clock 
in the morning of the 12th of June, and Kennemer 
told him that lie had been out with a fool fellow 
with a girl crying all night, and never had such a 
night in his life, or words of that effect.’ 

“This tended to impeach Kennemer’s testi¬ 
mony on a matter pertinent to the issue; proper 
predicate had been laid for it when he was on the 
stand, and he denied it. It was matter material 
td the issue . . . Rosenbaum vs. St., 33 Ala. 

354 : Bivens vs. Brown, 37 Ala. 422.” 


Thereupon the court affirmed the conviction of 
defendant and upheld the action of the cross-examiner. 
To same effect: 

P. vs. Johnson, 51 Cal. App. 4G4, 197 Pac. 
135. 


In incest cases refusal to permit similar impeachment 
is reversible error. 

St. vs. Rice, S3 W. Va. 409, 412, 413, 98 
S. E. 432; 

St. vs. Koch, 75 W. Va. 64S; 

Gross vs. St., 61 Tex. Cr. R. 176, 135 S. W. 
373, 33 L. R. A. (U. S.) 477. 

II 

Defendant next complains because the court refused 
to recall the complainant to permit defendant to further 
cross examine her as to acts of intercourse with other 
named persons. 

Complainant stated she was quick with child by 
defendant (R. S). Therefore, under the case of Kidwell 
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j 


vs. U. S., 38 App. D. C. 566, such question was proper. 

The court in that case said, (p. 570): 

“It is difficult to conceive of a condition more 
embarrassing or prejudicial to the defendant than 
the one here presented. In a felony of this 
enormity, where a conviction will be sustained 
upon the unassailed testimony of a singly witness, 
and that the injured party, and where the 
difficulty of making a defense is unusually great, 
it is the duty of the court to carefully safeguard 
the defendant at every stage of the proceeding, 
and secure to him a trial legal in all Irespects. 
Gazley vs. St., 17 Tex. App. 267; P. vs. Cornelius, 
36 App. Div. 565, 55 N. Y. Supp. 723. We are of 
opinion that for the failure of the court ito quash 
the indictment, or to compel the government to 
elect upon which count of the indictment it would 
proceed, a new trial should be granted.! 

“But the erroneous consolidation of the counts 
is not the only ground of reversal. The! prosecu¬ 
trix Lightfoot testified that defendant had carnal 
knowledge of her once, and once only; land that 
she had been guilty of similar conduct with no 
one else, and that pregnancy had resulted from 
this one occurrence. This testimony, weighed in 


the light of human experience, demanded the 
closest scrutiny. Counsel for defendant asked 
her on cross-examination if she had not been 
going with boys or men other than defendant 
improperly. This was objected to, and the objec¬ 
tion sustained. While it is true that evidence as 
to the general reputation of the prosecutrix for 
chastity, where she is under the age of cpnsent, is 
inadmissible, this was a proper preliminary in¬ 
quiry as to specific acts of intercourse with men 
or boys other than defendant at or aboutj the time 
defendant was charged with the commission of 
the offense, or to an inquiry disclosing: that the 
prosecutrix at or about that time, was so! associat¬ 
ing with other men or boys in an improper manner, 


as to justify the jury in inferring that her preg¬ 
nancy was due to intercourse with anoiher than 


i 


: 
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defendant. Such evidence would have been 
competent as tending not only to throw light 
upon the girl’s present condition and the probable 
cause thereof, but as tending to rebut her testi¬ 
mony, the truth of which, in the nature of things, 
is most improbable. 

“While it is true that it is immaterial whether 
or not the prosecutrix had sexual intercourse with 
men other than defendant, if defendant was also 
guilty, yet, if evidence had been admitted tending 
to prove this fact in this particular case, it would 
ha've amounted to more than an attempt to 
impeach her testimony upon a collateral point. 
It would have extended to facts which materially 
corroborated prosecutrix’s testimony. It was not 
denied that she was pregnant. Hence, there 
could be no doubt but that she had been known 
bv someone. She had testified that she was 
guilty of such conduct with no one but defendant, 
and this testimony defendant was not permitted 
to assail. This pointed the finger of guilt at 
defendant almost beyond question. The only 
defense therefore left open to him was proof of 
the negative fact that he had never carnally 
known her, which her undisputed statements 
that she was pregnant and had never known no 
other man rendered almost valueless. Had 
testimony tending to establish the foregoing 
facts been admitted, a very different issue would 
have been presented. If the jury had believed 
that prosecutrix had had improver relations with 
others, any one of whom might have been the 
father of her child, the fact of pregnancy would 
have lost its corroborative force. The defendant 
would have been in the position of one charged 
with this crime where pregnancy had not resulted, 
and where the oral testimony of the witnesses 
is not strengthened by proof of this fact. The 
burden would have remained upon the govern¬ 
ment of showing defendant guilty beyond a 
reasonable doubt, rather than upon him of 
establishing his innocence. 
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“The right of the defendant to show the 
conduct of the prosecutrix with other men, where 
pregnancy exists, in cases of this soft is well 
recognized. Nugent vs. St., IS Ala. 521.” 

i 

In P. vs. Flaherty, 79 Hun., 48, 29 N. Y. Sjupp. 641, 

i 

the court said: 

“When it was proven that Miss Sweeney gave 
birth to a child in March, 1893, that fact, in 
view of her evidence that no person other than 
the defendant had had sexual intercourse with 
her, was corroboration of the charge against him. 
It was evidently proved for such purpose, as it 
was quite satisfactory evidence to the effect that 
such intercourse had been had with het by some 
person. | 

“The defendant, therefore, should have been 
permitted to prove that others, in the;month of 
June and thereabouts had sexual intercourse with 
her, as bearing so far as it might against the 
charge of such intercourse which that corrobora¬ 
tive evidence tended to impute to him. 

“The purpose of the evidence so offered by the 
defendant was legitimate. It cannot nOw be seen 
what may have been the effect of the evidence if 
it had been received, or that the defendant may 
not have been prejudiced by its exclusion. The 
defendant’s exception was well taken. | 

“And for that reason the judgment ahd convic¬ 
tion should be reversed, and a new triUl granted. 
In cases of this sort the inducements to perjury 
and revenge are so great that it is of the highest 
importance that the motive and character of the 
prosecutrix should be rigidly investigated. To 
that end wide latitude should be permitted in the 
admission of testimony throwing light upon 
these important points.” j 

The only question to be determined by this court, 
therefore, is whether the lower court erred irj failing to 
recall the complainant after she had been once excused. 




| 


i 

i 

i 
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The complainant was weeping and refused to answer 
counsel's questions (R. 12). The position of counsel for 
defendant was such at that time that he could not but 
embarrass and prejudice his client's case by pressing 
for and asking such question at that time. 

The testimony for the first day was concluded and 
defendant, on the second day of the trial, asked leave to 
recall the complainant and inquire as to her intercourse 
with other named persons. (R. 19.) Complainant had 
become composed and was then in proper condition to 
have the question asked. 

Refusal of the court to recall the complainant for that 
purpose was clearly error. 

In Little vs. Com., 25 Gratt 921, wherein defendant 
was convicted of murder in the second degree, the court 
at p. 926 of the opinion said: 

“3. The third assignment of error is the sub¬ 
ject of the third bill of exceptions, and is, that 
The court erred in refusing to allow James F. 
Milton, Jr., to be recalled for the purpose of 
enabling the prisoner to ask him a question with a 
view to impeaching his testimony, and also to 
show malice on the part of said Milton towards 
the prisoner; it appearing that this evidence was 
only discovered after the said Milton had left 
the stand, and after the commonwealth had 
closed its evidence.’ It docs not appear from the 
bill of exceptions, on what ground the court 
refused to permit the witness, Milton, to be 
recalled, though the petition for the writ of error 
states, that The ground taken by the court in 
refusing to allow the witness to be recalled was, 
that the application came too late, although it 
appeared by the affidavit of Mr. Hesser, (which is 
set out in the bill of exceptions), and by the aver¬ 
ment of counsel, that the proposed evidence was 
just discovered.’ But in the view of the court it 
is immaterial whether the refusal was upon the 
ground or not, and that whether it was or not, 
the court erred in so refusing.” 
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The court then states the rule of practice! as to the 
manner of impeachment of a witness and at pj 928 states 


that if that rule as announced is conceded 


u 


we 


think that the court ought to have permitted the witness 
to be recalled. Certainly it ought, if, as is alleged, the 
prisoner and his counsel was uninformed of the fact set 
forth in the affidavit of Hesser until after the witness, ' 
Milton, had left the stand. But the court ought to have 
given such permission, even if the fact was knpwn to the 
prisoner and his counsel before the said witness had left 
the stand, and the omission then to ask the question of 
him was a mere oversight. The testimonv of that 
witness was all important, and upon the question of his 
credibility depended no doubt the issue of life hnd death, 
which the jury had to determine. It wou’d [have been 
very unreasonable to make the life of a human being 
depend upon a mere rule of practice adopted fbr the sake 
of convenience onlv. But in fact the rule is founded on 

V 

a sense of justice to the witness, and was established for 
his benefit. If it could be considered that thq rule does 
not exist here (as it certainly does), then the prisoner 
would have had a right to introduce Hesser when he 
offered to do so, for the purpose of contradicting the 
witness for the commonwealth. So, that in ainy view of 
the rule, and whether it be considered as existing here or 
not, as a rule of practice, the court certainly erred in 
refusing to permit Hesser to be examined as a witness 
to contradict the testimony of Milton, if in fact the court 
did so refuse, as seems to have been the casej” ^ 

In Harvey vs. State, 37 Tex. 365, the court held that: 


1C 


Tt was further error in the court tq refuse the 
appellant the right to cross-examine tjhe witness 
for the State, who had left the stand,! but whom 
it was proposed to recall for the purpose of laying 
the foundation for evidence proving that she had 
made contradictory statements out or court.” 
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In Peterson vs. State, (1928), 95 Fla. 925, 927, 117 
So. 227, 228, wherein the charge was murder, the court 
said: 

'“The second assignment of error is based upon 
the denial by the trial court of the defendant’s 
motion to recall the witness, Ruben Stiney, for 
the purpose of laying a foundation for impeaching 
his testimony. This motion was made at the 
close of the state’s testimony. Although de¬ 
fendant’s counsel had neglected his opportunity 
to lay this predicate while the witness was on the 
stand, and admitted his oversight, yet in view of 
the great caution with which the testimony of an 
accomplice should be received, and the close 
scrutiny to which his testimony should be sub¬ 
jected, especially in a case of this kind where a 
human life was at stake, we are convinced that 
the court was in error in denying this motion, and 
that this error was prejudicial in its nature and 
calls for a reversal of the judgment. Johnson vs. 
State, 55 Fla. 46, 46 So. 154.” 


The testimony of the complainant in this case should 
be just as closely scrutinized. We are in a position 
where the charge is most easy to make and most hard 
to defend. More latitude should have been allowed to 
us than was allowed the cross-examiner of the accom¬ 
plice. 

In St. vs. Hersh, (Mo. Sup. Ct. 1927), 296 S. W. 
433, the defendant was charged with statutory rape. 
The court said, p. 436: 

“(9) We think the court erred in refusing 
defendant the right to recall Lydia Hersh 
(mother of complainant) for cross-examination, 
even after the state had closed its case. . . . 

“(10) We further think the court too greatly 
limited the scope of the cross-examination of 
Lydia Hersh and other witnesses. A witness may 
be cross-examined as to matters not embraced 
in the direct examination to test credibility, and 
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for this purpose, as well as testing the truthfulness 
of the statements and the means of knowledge, 
great latitude is permitted. 40 Cyc. 2564. We 
comment similarly with respect to the!refusal of 
the court to permit defendant to further cross 
examine Mary Hersh (complainant), jWhile we 
have no maudlin sentiment regarding defendant, 
believing the record evidence points strongly to 
his guilt yet he should be afforded every reason¬ 
able opportunity to elicit evidence thdt has any 
bearing on the issues.” 

Respectfully submitted, 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Appellant. 
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United States of America, appellee j 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF CASE 

The appellant, hereinafter called the defendant, 
was convicted of carnal knowledge. The! testi¬ 
mony of the complainant, Alice Brown, as disclosed 
by the record (R. 8), is as follows: 

The evidence disclosed that the complainabt was 
fifteen years old, was born January 8,1916, and had 
known the defendant for about one year; that in 
September, 1930, she lived at 1246 Sixth Street 
Southwest, which was next door to the defendant ; 
that she saw the defendant during the latter part 

i 

of September, about the twenty-ninth; that she 
fixes that as the date, for she returned to Washing- 


i 
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ton on the twenty-first, started to school on the 

i 

twenty-second, and saw the defendant on the 
twenty-ninth of September, about 7.00 P. M.; that 
she went riding with the defendant in his Ford 
coupe, and had been out with defendant in the 
same automobile before; that on September 29th 
witness and defendant went around the Speedway; 


that witness and defendant had sexual intercourse 
upon that occasion; that witness had gone out with 
defendant prior to that time, the first time being 
in April, 1930; that witness went out with de¬ 
fendant after Sent ember 29th on a number of 

.A. 

occasions; that in the month of January, 1931, wit¬ 
ness went to a doctor to be examined; that witness 
missed her monthly period in the latter part of 
October, 1930: that she has had no periods since. 

The complainant, Alice Brown, at no time testi¬ 
fied that she was pregnant with child by the defend¬ 
ant, as stated in the brief of appellant. (R. 8.) 


William X. Brown testified that he was the father 


of Alice Brown; that she was born January 8,1916; 
that in the month of January, 1931, he noticed the 
size of his daughter’s body, and sent her to the hos¬ 
pital to be examined. (R. 14.) 

Dr. W. S. Riley testified that he was connected 
with Gallinger Hospital, and examined the com¬ 
plaining witness during the early part of February, 
1931, and that, in his opinion, the complaining wit¬ 
ness was pregnant about four and a half months 

i 

at the time he examined her. (R. 15.) 
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Thereupon the Government rested. The defense 
offered was an alibi. 

Pearl Prince, sister of the defendant, testified 
that Mears, the defendant, went with her to Middle¬ 
sex, Virginia, on Saturday, September 27, 1931, to 
visit their mother; that they returned home bn Sun- 

i 

day, the 28th of September, between 6.00 and 7.00 
P. M.; that her husband and son accompanied 
them on the trip. (R. 15,16.) 

Nell Mears, sister of the defendant, testified that 
she saw her brother about 9.30 P. M., September 
29th, at her apartment in this city. (R. 16.) 

Ormond F. Allen testified that the defendant 
came to his apartment, at 3220 Wisconsin .Avenue, 
on September 29th at 6.15 P. M., and that! he was 
with the defendant until 10.00 that night, i (R. 16, 
17.) | 

Sarah Elizabeth Mears, mother of the defendant, 

l 

testified that she saw her son at Middlesex, Vir¬ 
ginia, on September 27th and 28th. (R. 20—21.) 

Harold Miller testified (R. 21) that he saw the 
defendant at the apartment of his sistbr, Nell 
Mears, at 9.30 P. M. on September 29th. 

Four witnesses testified that the defendant's rep¬ 
utation for morality was good. 

Anna Virginia Payne testified that the defend¬ 
ant was a brother-in-law of her sister. Then and 
thereupon the defendant offered to prove j by this 
witness that Alice G. Brown had told the witness, 
a short time before this alleged act of intercourse, 
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that she, Alice G. Brown, was crazy about the de¬ 
fendant, but that the defendant would have noth¬ 
ing to do with her, the said Alice G. Brown; this 
the Court refused to permit, and defendant noted 
an exception on the ground previously stated. 
(R. 22.) 

Alfred Roland Mears testified (R. 22, 23) that 
he was born in Middlesex County, Virginia; that 
he lived there until he was twentv-one vears old; 
that he then moved to Washington, living at 1244 
Sixth Street Southwest; that he went to Middlesex, 
Virginia, on September 27th with his sister, her 
husband and son, and returned to Washington on 
Sunday evening, September 28th (R. 23); that he 
did not talk to complainant on the 29th; that he ar¬ 
rived at Allen’s apartment on Wisconsin Avenue 
about 6.00 P. M. on the 29th; that he did not have 
the complainant in his car that day or that night; 
that he and the Allens delivered a package to his 
sister, which was about 9.00 or 9.30 P. M. (R. 25); 
that he did not have intercourse with Alice Brown, 
did not have her down on the speedway on the 29th 
of September, and had never had anything to do 
with her at any time; that he was arrested on Feb¬ 
ruary 3, 1931, and saw the policewoman, Miss 
Byrd, on that morning; that Miss Byrd asked wit¬ 
ness if he had ever had Alice Brown out, and wit- 

i 

ness told Miss Byrd that he had never had a date 
with Miss Brown, but that she had been in his car 
on a few occasions when witness had taken her, 
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Miss Brown, to lier home when witness had seen 
her on the street, but witness never took | her to 
carry her any place in his car. (R. 24.) On 
cross-examination,, witness testified that hk never 
had Miss Brown out; that he met her on lais way 
home and carried her home; those occasions were 
some time during the summer of 1930; that! he had 
known Alice Brown about nine months. (R. 
24-25.) | 

Denbv Barnes Prince testified that he' was a 

4 / 

I 

brother-in-law of defendant; that on September 
27th, accompanied by his wife, his son, and|the de¬ 
fendant, he went to Middlesex, Virginia, arid came 
back on the 28th with them. (R. 26.) j 

ARGUMENT 

The Transcript of Record (R. 5) and appellant’s 
brief suggests six assignments of error, whereas 

i 

appellant’s argument in his brief is limited to two, 
which will be treated in this brief as discussed by 
appellant. 

I 

i 

The first point argued by appellant in his brief 
is that the Court erred in refusing to allow idefend- 
ant to impeach complainant by showing that com¬ 
plainant had admitted to one Anna Virginia Payne 
that complainant was crazy about the defendant, but 
defendant would have nothing to do with her. As 
stated in appellant’s brief, inconsistent statements 
made by a witness relative to matters material to 

| 

i 

i 

i 

i 

i 

i 

i 
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the issues in controversy are admissible in contra¬ 
diction of his testimony at the trial. 

In order to ascertain whether or not the com¬ 
plainant, Alice Brown, made statements out of 
court to Anna Virginia Payne which were incon¬ 
sistent with and contradictory of her testimony at 

%/ V 

the trial, a close examination of her testimony 
should be made. While the complainant, Alice 
Brown, was on the stand (R. 13) the following 
occurred: 

Mr. Burnett. Call in Miss Payne from the 
witness room there. 

(The request was complied with.) 

Mr. Burnett. Just stand there, please. 

By Mr. Burnett: 

•/ 

Q. Do you know that young lady % 

A. Yes, sir. 

(The person called to the room thereupon 
retired to the witness room.) 

By Mr. Burnett : 

Q. Do you know her ? 

A. Yes, sir. 

Q. Do you recollect seeing her in the 
month of August just preceding this Sep¬ 
tember ? 

Mr. Sirica. We object to that. 

Mr. O’Shea. What is the objection? 

Mr. Sirica. We object to anything going 
in previously. You objected to testimony 
of anything previous to the alleged occur¬ 
rence. 

The Court. You objected to anythingsaid 
before the—September. 
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Mr. O’Shea. No ; we did not object to any 
conversation that happened previously. We 
objected to any acts of intercourse before. 

The Court. I can not see the pertinency of 
this and I will not permit it. 

Mr. Burnett. May we make the proffer 
to the reporter and have a ruling ? 

Mr. O’Shea. May we approach the 
bench ? 

The Court. Yes. I 

(Whereupon counsel for both sides ap¬ 
proached the bench and the following oc¬ 
curred in low voices out of the heating of 
the jury: 

Mr. Burnett. We want to ask this wit¬ 
ness if she did not say to this witness, Miss 
Payne, during the month of August, 1930, 
that she, the witness, Miss Brown, was 
crazv about the defendant Mears, but that 
he would have nothing to do with her. 

The Court. I can not see any pertinency 
of that. j 

Mr. O’Shea. Permit us the exception. 

The Court. I will allow you the excep¬ 
tion. 

The indictment alleged that the crime was com¬ 
mitted on, to wit, October 1, 1930. After the com¬ 
plainant, Miss Brown, had testified that she and 

j 

the defendant had sexual intercourse on the Speed¬ 
way on the night of September 29, 1930, the Gov¬ 
ernment asked the complainant if she had sexual 
intercourse with the defendant prior to September 
29, 1930. Counsel for the defense objected to this, 

i 

i 

! 

i 

I 

i 
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and their objection was sustained. (R. 13.) As a 
result of tliis ? the testimony of the complainant 
showed that she had intercourse with the defend¬ 
ant on September 29th. Appellant now complains 
that complainant made statements to Miss Payne 
in August, 1930, which were contradictory to and 
inconsistent with what she had said on her direct 
examination. If counsel for the appellant con¬ 
tend that what the complainant meant when she 
stated to Miss Payne in August, 1930, namely, 
“that she was crazy about the defendant, but he 
would have nothing to do with her,” was that the 
defendant did not have sexual intercourse with her 
at that time or anytime before that, then the Court 
was right in not allowing them to prove that fact. 
What had Miss Brown, the complainant, testified 
to on her direct examination which was contradic¬ 
tory to and inconsistent with what she is supposed 
to have told Miss Pavne? She did testify that 

* V 

she had been out with the defendant in his car on 
several occasions, and that the first time was in 
April, 1930. (P. 8.) The defendant testified that 

he had known complainant about nine months, and 
that on different occasions during the summer of 
1930 he had met her on the way home, and had car¬ 
ried her home. (P. 24.) If the complainant had 
testified that she did not like the defendant, or was 
not crazy about him, then it would have been proper 
for the defense to have proved that Miss Brown, the 
complainant, had said to Miss Payne that she was 
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crazy about the defendant, but he would haye noth¬ 
ing to do with her. The situation then would have 
been entirely different, because she would have 
made a statement inconsistent with what she had 
said during the trial. It is respectfully submitted 
that the Court acted within its sound discretion in 
refusing to permit the question to be asked of the 
witness Miss Brown. 

In the case of Harris v. United States, 59 App. 
D. C., 353, this Court said, at Page 355: j 

The record discloses that the detective 


sergeant who testified on direct examination 
that the defendants had said, “They didn’t 
remember where they were on this ! day but 
not at the baseball park,” was asked the fol¬ 
lowing question on cross-examination by de¬ 
fendants’ counsel: “Now, when you were 
asked in the police court the following 
question, ‘Did they say where they had 
been?’ you said, ‘No.’ You didn’t say they 
didn’t remember in that conversation, did 
you?” The trial court refused fo permit 
the interrogatory upon the ground that it 
did not tend to show a contradiction of the 
witness’s present testimony. This was not 
error, for the rule is that the trial court 
may in its discretion limit the scope of the 
cross-examination, and the ruling in ques¬ 
tion does not show an abuse of sueji discre¬ 
tion. 


In the case of Blitz v. United States, 153 U. S. 
308, error was assigned to the refusal of the Court 

85294—31-2 ; 
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below to permit one Wachs, a witness for the 
prosecution, to answer a certain question pro¬ 
pounded to him upon cross-examination. The 
Court said, at Page 312: 

* * * If the object was to test the ac¬ 
curacy or credibility of the witness, it is 
quite sufficient to say that the extent to 
which a cross-examination may be allowed 
for such a purpose—especially where, as in 
this case, the question had no reference to 
any matter disclosed by the examination-in- 
chief—is largely subject to the sound dis¬ 
cretion of the trial court, and the exercise 
of that discretion is not reviewable upon 
writ of error; certainly not where the ques¬ 
tion, upon its face, suggests nothing mate¬ 
rial to the inquiry whether the defendant is 
guilty or not guilty of the specific offence 
charged in the indictment. 

See Marshall v. United States, 45 App. D. C. 
373. 

In the case of Arnstein v. United States, 54 App. 
D. C. 199, it was held that questions asked on cross- 
examination having no tendency to contradict or ex¬ 
plain what was brought out in chief are properly 
excluded. 

In the case of James v. United States, 16 Fed. 
(2d) 125, it was held that the extent to which cross- 
examination will be restricted is within the discre¬ 
tion of the trial judge. 

In Harvey v. United States , 23 Fed. (2d) 561, 
objection was made that the court improperly re- 
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stricted cross-examination of certain witnesses by 
defendants’ counsel. The Court there said: 

This is a matter in which the trial judge 
must necessarily be given a wide discretion, 
and particularly where there are several de¬ 
fendants represented by several attorneys. 

In the case of Chesevoir v. District of Columbia, 
58 App. D. C. 268, this Court held that the lower 
court was within its discretion in limiting the cross- 
examination of a police officer relating to firing a 
revolver at the time of arresting the defendant for , 
operating a motor vehicle without a permit. See 
Brady v. United States , 26 Fed. (2d) 400. | 

In the case of Madden et al. v. United States , 20 

Fed. (2d) 289, it was held that every litigant is en- 

! 

titled to fair opportunity to test his opponent’s 
case by cross-examination of his witnesses, but that 
right is not unlimited, and the manner and extent 
of its exercise is largely within the trial court’s 
sound discretion. 

11 | 

Appellant next contends that the Court erred in 
refusing to recall the complainant to permit de¬ 
fendant to further cross-examine her as td acts of 
intercourse with other named persons. 

Counsel admit in their brief, on Page pL3, that 
the only question to be determined by this Court 
is whether the Court erred in failing to recall the 
complainant after she had once been excused. 
Counsel in their brief, at Page 14, very carefully 
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avoid stating what was said by the Court at the 
time the complainant, Alice Brown, was on the wit¬ 
ness stand. For this reason it will be necessary, in 
order to give this Court a picture of what hap¬ 
pened, to state an important part of her testimony. 

On Page 12 of the record, it is disclosed that the 
following occurred while Alice Brown was being 
cross-examined: 

The Court. Answer his question. You 
know what happened with respect to it. 

A. Yes, sir. I know what happened. 

By Mr. Burnett : 

' Q. All right; tell us, please. 

A. I don’t know how to tell vou. 

The Court. Speak a little louder so he 
can hear you. 

(The witness wept and did not answer the 
question.) 

The Court. Bo you want her to answer 
that question? 

Mr. O’Shea. We thought if she got com¬ 
posed a little bit, with your Honor’s per¬ 
mission. 

Mr. Burnett (after a pause). All right, 
if the Court please; we won’t press it. 

Mr. Sirica. Call Mr. Brown, please. 

Mr. O’Shea. There is one question we 
want to ask her when she is composed. 

The Court. Whatever you have to ask, 
you better finish it. 

Mr. O’Shea. All right, we will ask her 
now. 
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Mr. Burnett. Yes, sir. Come j back, 
Miss Brown. 

Mr. O’Shea. Shall we ask it now or 
later ? 

The Court. We will wait now. I jam not 
going to have her recalled after you are 
through. 

(The witness resumed the stand.)' 

Thereupon, Mr. Burnett asked her the ques¬ 
tion. (R. 13.) After some discussion at the 
bench, the following occurred (R. 14) : j 

Mr. Burnett. That is all then^ if the 
Court please. j 

Counsel fail to state in their brief that after the 
complainant left the stand the Government ex¬ 
amined three more witnesses and thenj rested. 
(R. 14^15.) On the second day of the trjial, and 
after the defendant had started his defense and 
had examined three witnesses (R. 15,16,17,jl8), the 
request was made to recall the complainant, Alice 
Brown, for further cross-examination (R. 19). 
When the request was made, counsel did not state 
to the Court that they did not kuow of this evidence 
at the time complainant was on the stand, 1 or that 
it had been discovered since the defense had started 
to put in its case. (R. 19.) 

It is respectfully submitted that it is wholly dis¬ 
cretionary with the Court to recall a withess for 
further cross-examination after $he has jleft the 
stand and the Government has rested. (Underhill 

i 

on Crim. Evid., sec. 358.) Counsel for the| defend- 


i 
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ant were told by the Court at the time complainant 
was on the stand that he would not permit her to be 
recalled after she had left the stand. (R. 12.) 
How can it be seriously contended that this was an 
abuse of the discretionary powers of the Court? 

In the case of Branscum v. State, 134 Ark. 66, 68, 
203 S. \Y. 13, the defendant was convicted of mur¬ 
der in the second degree. A witness named Pearse 
gave damaging testimony against the appellant, 
and an exception was saved to the refusal of the 
Court to permit appellant to recall that witness and 
ask him a question which would have tended to 
show prejudice against the appellant. The Court 
there said: 

It appears, however, that the witness had 
been cross-examined at length by appellant 
and the State had closed its case and had 
rested and appellant had put on a portion 
of his testimony when the request was made. 
The trial court must necessarily have a dis¬ 
cretion in such matters and, as full oppor¬ 
tunity for cross-examination of the witness 
was afforded before the State’s case was 
closed, no abuse of discretion appears in the 
refusal to recall the witness for further 
cross-examination. 

It is well settled that matters concerning the con¬ 
duct of the trial and the order in which the evidence 
shall be received are within the sound discretion of 
the trial court, and that such matters will not be 
reviewed. 
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In the case of Raub v. Carpenter, 17 Appl D. C. 
505, one of the assignments of error was that the 
appellees had been permitted by the trial court 
to reopen the ease. With respect to this assign¬ 
ment, this Honorable Court had the following to 


say, on page 516: 

But it is well settled that this matter of 
the order of proof is within the discretion 
of the trial court, and that such discretion 
is not a subject of review by an appellate 
court, unless for abuse of it, which certainly 
is not here shown. It is not apparent that 
the caveators have been deprived bf any 
right by the order which was followed in 
this case. 


This case was subsequently affirmed by the Su¬ 
preme Court of the United States in 187 Uj S. 150. 

In the case of Hardy v. Wise, 5 App. D, 1 C. 108, 
this Honorable Court said, on page 113: 


* * * m0( j e 0 f conducting trials, 

the order of introducing evidence, and the 
time when it may be introduced are, prop¬ 
erly, matters belonging to the practice of 
the trial court, with which an appellate 
court ought not to interfere, except Where it 
is manifest that there has been surprise or 
prejudice to the opposite party. 

In the case of Kuhn v. United States, 24 Fed. 
(2d) 910, 914, the trial court permitted the recall of 
a witness named Borresen by the government for 
further direct examination, and he thereupon gave 
testimony as to certain instructions which he 


i 

! 
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claimed were given to him by one or more of the 
defendants both before and after he reached China, 
to deliver guns about 60 miles south of Hong Kong. 
The Court there held that, “ Permission to recall 
the witness was clearly within the sound discretion 
of the court.” 

In the case of Horowitz et al. v. United States, 
12 Fed. (2d) 590, the Court said: 

It is suggested that there was error, also, 
in reopening the case and permitting the 
government to introduce additional evi¬ 
dence ; but that was a matter within the 
trial court’s discretion. 

In the case of People v. Miller, 56 Cal. App. 472, 
the defendant was convicted of assault with intent 
to rape (pp. 476-477). At the close of the direct 
examination of the complaining witness, counsel 
for defendant examined her at length and then ex¬ 
cused her, saying: “We are reserving the right to 
recall her for further cross-examination.” The 
prosecution then reexamined and the defendant 
recrosS-examined the witness. The prosecution 
then put on other witnesses and rested. The de¬ 
fendant thereafter introduced all of his evidence, 
examining eight witnesses and then recalled the 
prosecutrix for further cross-examination. The 
prosecution objected to any further cross-examina¬ 
tion on the ground that it should have been con¬ 
ducted not later than the close of the plaintiff’s 
case and the court sustained the objection. The 
appellate court held that this was not error. 
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In the case of Moeller v. People, 70 Colo. 223,199 
Pac. 415, wherein the defendants were convicted of 
robbery with a deadly weapon, the court hpid that 
refusal to permit the recall of a witness for the 
prosecution for further cross-examination by the 
defense was within the trial court’s discretion. 

CONCLUSION j 

In conclusion, it is submitted that the appellant 
had a fair trial; that an examination of the rec¬ 
ord will reveal that every instruction requested by 
appellant’s counsel was granted (R. 27, 2j3); that 
there were no errors in the proceedings in the 
court below; and that the .judgment should be af¬ 
firmed. I 

Respectfully, 

Leo A. Rover, 

i 

United States Attorney . 

John J. SiRidA, 

Assistant United States Attorney . 
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